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Ithamar Conkey Sloan of Wisconsin 


By DuANE Mowry, LL.B. 


OF THE MILWAUKEE BAR 


A eminent jurist of Wisconsin! once 
said of a deceased brother attorney 
on the occasion of memorial services 
by the.bench and bar: “But yet a few 
years, and we, his contemporaries, shall 
have passed away too. Then will be 
little left of Mr. ’s professional 
career, except vague traditions and 
doubtful anecdotes. So passes away the 
fame of a great lawyer. We see men of 
inferior parts give to history names, 
such as they are, while lawyers — their 
moral and intellectual betters — are 
forgotten. That is not because the life 
of a lawyer is less useful or honorable, 
but because the immediate subjects of 
a lawyer’s labors rarely enter into what 
we call history. The heroes of history are 
not always, perhaps not often, the truly 
great. The faithful discharge of the 
duties of a profession, often exercising 
the most sacred measure of human faith 
and the highest order of human ability, 
the confidence and admiration of con- 
temporaries for these, are the only glory 
of a lawyer.” 

These observations are peculiarly ap- 
plicable to the subject of this sketch. 
For the fame of Mr. Sloan as a great 


1Chief Justice Edward G. Ryan of the Supreme 
Court. 


lawyer seems to be rapidly “passing 
away,” although less than a score of 
years have elapsed since he passed into 
the shades. And there is “little left’’ 
but the recollection of the faithful dis- 
charge of the arduous duties of an ex- 
acting profession and the consciousness 
of exceedingly able professional work 
well performed. 

But there have been written into the 
reports of the Supreme Court of Wis- 
consin and of the United States, opin- 
ions which reflect the great legal vision 
of this master mind of the Wisconsin 
bar. And it seems fitting that some 
account be made of the ken of Mr. Sloan’s 
intellectual powers. They were of a 
high order of merit and were turned to 
excellent account in the public interest 
as it will presently appear. 

Ithamar Conkey Sloan was born at 
Morrisville, the county seat of Madison 
County, New York, May 9, 1822. He 
had a common school education, read 
law, and taught school in Georgia during 
his student days. He was admitted to 
the bar in 1848, in New York, having 
previously studied law in the office of 
Timothy Jenkins, a distinguished lawyer 
residing at Oneida Castle. Mr. Sloan 
was associated with him for a time as 
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partner and conducted successfully the 
Oneida Indians litigation. In 1854 he 
removed to Wisconsin and located in 
Janesville, then a promising city in the 
southern part of the state. He at once 
took rank with the leading members of 
the local bar, including in the list such 
names as that of Matthew H. Carpenter, 
afterwards a United States Senator from 
Wisconsin, Judge John R. Bennett, of 
the state circuit court, Charles G. Wil- 
liams, subsequently a member of Con- 
gress from Wisconsin, Judge David 
Noggle, of the state circuit court, and 
others. Hewas elected District Attorney 
of Rock County in 1858 and was re-elected 
in 1860. He was elected a Representative 
to Congress in 1862 and again in 1864. 
He continued to reside in Janesville 
until he removed to Madison, the capital 
of the state, in 1874. While in Madison, 
he formed a law partnership with Breese 
J. Stevens and W. A. P. Morris for 
practice under the firm name of Sloan, 
Stevens & Morris. His brother, A. 
Scott Sloan, was elected Attorney-Gen- 
eral of the state at the annual elections 
in 1873 and 1875. During a portion of 
the term of his brother as Attorney- 
General, Mr. Sloan was his Assistant 
Attorney-General. For a number of 
years during his residence in Madison he 
was a lecturer in the law department of 
the University of Wisconsin, and for ten 
years prior to 1890 he was the Dean of 
the Law Faculty of the University. He 
continued the practice of his profession 
at Madison until 1898. Failing health 
then compelled him to cease from active 
labor. He retired to his farm near the 
city of Janesville, the scene of his early 
labors and early triumphs, where he 
died on the 24th day of December, 1898, 
at the age of seventy-six years. 

Thus issummarized, ina few sentences, 
the long and busy career of this able 
member of the Wisconsin bar. But no 


attempt has been made to direct at- 
tention to his valuable professional ser- 
vices to his adopted state and to the 
nation. And it is mainly with Mr. 
Sloan’s career as a lawyer that we are 
most concerned. For, as a lawyer, his 
public services were of the herculean 
quality. Always great in a court of 
justice, he seemed greatest when engaged 
in legal argument before a bench of well- 
trained judges. 

It has been already intimated that 
Mr. Sloan excelled before the court 
rather than before the jury, in forensic 
rather than in oratorical ability. This 
view seems to be quite generally enter- 
tained by his brethren of the bench and 
bar. One of these has said: “‘He did 
not carefully prepare or deliver ad- 
dresses before the public on any topic. 

; He made no effort for oratori- 
cal display. His strength was in his 
great power of analysis and his logical 
and accurate expression of his conclu- 
sions. He was forceful and extremely 
persuasive in argument. He seized upon 
the strong point in his case and presented 
it with great cogency, relying almost 
wholly on his own reasoning and giving 
but little attention to the authorities. 
He did not weaken his arguments on the 
strong and decisive questions in his case 
by endeavoring to establish and sustain 
the doubtful and immaterial ones, but 
usually passed them with little or no 
notice.” 

Another lawyer, who was intimately 
associated with him for a number of 
years, says: ‘‘He was one of the foremost 
lawyers of the state and of great natural 
ability. He was not a laborious man, 

. yet when interested in a legal 
question his interest would not fail by 
reason of his inclination to idleness. He 
worked then with diligence and force 
and great rapidity. His memory of 
what he had read, and where to look for 
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the law that he wanted to find, was un- 
usual... . If I had at any timeYcon- 
sulted him upon a matter which’ was 
for the time being dropped, and I again 
consulted him upon the same matter 
months afterwards, he would instantly 
begin with the matter where we had left 
it and recall all of the conversation that 
we had previously had upon the subject. 
He had lite patience with technicali- 
ties. His mind was too broad for them 
and too profound. He was resourceful 
and faithful to his client, but was above 
the desire to win for the mere sake of 
winning.” 

It is interesting to note some of the 
observations of the members of the Rock 
County Bar Association. It is interest- 
ing because it is believed to be a fairly 
just estimate of the lawyer by those who 
knew him long and intimately. ‘The 
more important and difficult the ques- 
tion, the more manifest his great mental 
strength and self-command. In dis- 
cussing questions of fact, he was logi- 
cal, thorough and convincing, but his 
strength was better manifested in the 
discussion of legal questions, affording 
opportunity to deal with principles of law 
and reasons underlying them and gov- 
erning their application. His handling 
of decisions was most masterly, but to 
his great praise be it said, he was not 
a case lawyer. His penetrating and 
analytical mind inclined him to seek for 
and rely upon foundation principles as the 
best guide to correct conclusions. The 
records of the cases in which he has 
taken part will be an enduring memorial 
to his ability and virtues as a lawyer.”’ 

Mr. Sloan was engaged in much of 
the far-reaching litigation in the state. 
One of the cases of commanding impor- 
tance is that of Whiting against the She- 
boygan and Fond du Lac Railroad Com- 
pany and others, and is reported in the 
25 Wis. 167. This was an action brought 


by a taxpayer to prevent a county from 
aiding a railroad company to build a 
railroad through the county from one 
certain point to another by voting a tax 
upon the taxable property of the county 
for that purpose. A private law had 
passed the Legislature authorizing the 
assistance. Mr. Sloan’s contention was 
that the proposed tax was for a private 
purpose and therefore invalid. The 
Supreme Court of the state held with 
his view in an exceedingly able and ex- 
haustive opinion. And the case has be- 
come one of the leading cases upon the 
subject in this country. It has settled 
the doctrine that municipalities, county, 
city or village, cannot raise money by 
tax to donate to railroads. 

Some of the arguments presented to 
the Supreme Court are interesting and 
will bear reproduction. Among them 
Mr. Sloan said, ‘‘that the only solid 
ground upon which the distinction be- 
tween a public and a private purpose, in 
the use of money raised by taxation, 
can rest is, that in the one case the title 
to the thing constructed or acquired 
with the money vests in the public, 
and in the other it vests in an individual 
or a private corporation. We admit 
that money may be raised by taxation 
by a municipal corporation, if author- 
ized by the legislature, to build a rail- 
road, and we do not see why it might 
not also be so raised to operate a horse 
railroad, a line of stages, a bank, a store, 
a hotel, a mill, or a merchant’s shop, to 
be owned by the municipal corporation. 
But we deny that money can be so raised 
to build or operate any of these things 
for an individual or a private corpora- 
tion. Yet the incidental benefit to the 
public would be the same whether any 
of these enterprises were owned and 
conducted by the municipal corporation 
or by a private corporation. The only 
difference would be, that in the one case 
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the direct benefits (that is, the profits, 
if any) would go to the taxpayers whose 
money is taken; and in the other they 
would not. No court has gone to the 
length of holding that money raised by 
taxation can be donated to a private 
corporation.” 

On a rehearing Mr. Sloan took up 
other questions not before considered. 
Among these questions is the right of 
eminent domain. His exposition of the 
subject is certainly a law classic. He 
says: “It is said that the power of emi- 
nent domain can be exercised only when 
the property is taken for a public use. 
And it is assumed that the same pub- 
lic use which will authorize a right of 
way to be taken under the power of 
eminent domain, will also authorize 
money to be raised by taxation and paid 
over to any individual or private ccr- 
poration in whose favor the power of 
eminent domain can be exercised. But 
these two branches of sovereign power 
are distinct, and proceed upon different 
principles. The one takes specific prop- 
erty for public use, but awards full 
compensation. The other is defined to 
be a rate or sum of money assessed on 
the person or property of a citizen by 
government, for the use of the nation or 
state. We apprehend that an important 
distinction between these powers is, 
that property taken by the power of 
eminent domain may be taken for the 
use of the persons who compose the 
public, in their individual capacity. 
Such is the case when the right of way 
is taken for a railroad, or when land is 
taken to create water power for a mill, 
or for a turnpike. In none of these 
cases has the government of the state 
any connection or concern beyond the 
act of delegating the power of eminent 
domain to the individuals or private 
corporations engaged in these enter- 
prises. On the other hand, money 
raised by taxation is taken for the use 











of the state or nation in its organized 
political capacity as a government. It 
results from this distinction that prop- 
erty might well be taken under the 
power of eminent domain, which would 
remain the subject of a perpetual use 
by the individuals who compose the 
public as the people of the state, although 
the title be transferred to a private cor- 
poration. It would in such a case be 
a matter of comparative insignificance 
to the owner of the property taken, 
whether the title went to the government 
or to a private corporation, as in either 
case full compensation must be made 
before it can be taken. And it would 
be of as little importance to the people 
generally, as the use for which it would 
be taken and held would be secured to 
them equally in either case, for the 
moment such use ceased it would revert 
to the original owner. But the use of 
money raised by taxation consists wholly 
in its exchangeable value or purchasing 
power; and it can only be exacted by the 
state or nation to defray the public 
charges. In other words, the state takes 
money from individuals as their share 
of the public burdens. And it is an 
inexact use of language to say that 
money raised by taxation is taken for 
the public use, without distinguishing 
between a use by the people in their 
individual capacity as citizens, and a 
use by the government in its organized 
capacity. The legislature can raise 
money by taxation without limit for 
the use of the government of the state, 
or to discharge the burdens resting upon 
it; but it cannot raise money by taxa- 
tion for the use of, or to discharge the 
burdens resting upon, the persons who 
compose the public, in their individual 
capacity as citizens. It is this distinc- 
tion which makes the boundary line 
between the power of eminent domain 
and that of taxation.” 

A summary of Mr. Sloan’s most cogent 
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argument concludes with these terse 
sentences: “It us true that there is no 
express constitutional prohibition upon 
the exercise of the power of taxation 
here claimed. The reason undoubtedly 
is, that while history furnishes many 
examples of the rapacious conduct of 
governments in taking the property of 
citizens for their own purposes without 
compensation, no government of any 
civilized country, however despotic, had 
ever claimed, or attempted to exercise, 
the right to take, without compensation, 
the property of one class of citizens and 
give it to another. In these latter days 
the attempt has sometimes been made, 
as this case shows; but whenever it has 
been made, courts have everywhere held 
that no such power has been granted to 
the legislative branch of government, 
and that all acts having such an object 
in view were wholly void; and the pro- 
hibition is as imperative as though found 
in the express provisions of the Consti- 
tution.” 

It is to be noted that Mr. Sloan’s 
argument was almost entirely indepen- 
dent of reference to authorities. And yet 
his arguments were so well put and for- 
cible as to be convincing to the majority 
of the judges of the Supreme Court 
as to their correctness. The doctrine 
of this case has been followed in a large 
number of cases.? 


2Phillips and others v. Town of Albany and others, 
28 Wis. 340, 357; Judd and another v. Town of Fox 
Lake and others, 28 Wis. 583, 585-6; State ex rel. 
McCurdy v. Tappan, Town Clerk, 29 Wis. 664, 685; 
Rogan v. City of Watertown, 30 Wis. 259, 264; Law- 
son v. Schnellen and others, 33 Wis. 288, 292; The 
State v. West Wisconsin Railway Co., 34 Wis. 197, 
215; The Attorney-General v. Railroad Companies, 
35 Wis. 425, 571; Bound v. Wisconsin Central Rail- 
road Co.,45 Wis. 543,559; Nevil and another v. Clif- 
ford et al., 55 Wis. 161, 172; Lynch v. Eastern, LaFayette 
& Miss. R’y Co., 57 Wis. 430, 435; S. C. id. 470; 
Willard and others v. Comstock and another, 58 Wis. 
565, 574 and 5; Sage and others v. Town of Fifield and 
others, 68 Wis. 546, 550, 1 and 2; Pedrick and others v. 
City of Ripon and others, 73 Wis. 622, 625; Ellis v. 
Northern Pac. R.R. Co., 77 Wis. 114, 118, 19 and 20; 
S. C. 80 Wis. 459, 463; Fowler v. City of Superior, 85 


It may be said in passing that the 
case of Olcott v. The Supervisors, 16 
Wall. 678, holds that a railroad is a public 
highway, a road for public use, and that 
therefore a state may impose a tax in 
furtherance of that use, though the road 
be owned by a privatecorporation. That 
view has never been accepted in Wis- 
consin as the correct one. Nor does it 
find general support in the courts of last 
resort in the several states. 

The limits of this article will not per- 
mit of a too extended reference to the 
litigation in which Mr. Sloan was inter- 
ested and of which he was so large a part. 
But any consideration of his professional 
career would be both unsatisfactory and 
incomplete, if it failed to take into ac- 
count his great public service to the state 
and to the nation by reason of his inti- 
mate connection with the litigation 
growing out of the Potter Law, so called, 
the Granger Railroad legislation enacted 
by the Wisconsin Legislature in the early 
part of the winter of 1874. This law 
proposed to fix the maximum rate for 
the carriage of passengers or freight in 
Wisconsin by railroad, express and tele- 
graph companies. It was claimed to be 
drastic in its operation and the railroad 
companies insisted that it involved an 
unwarranted exercise of legislative power. 
On the other hand, it was claimed that 
the constitution of the state gave to the 
Legislature the right to exercise this 
power; that unless it could be made to 
appear that the exercise of the power in 
the instant case amounted to confisca- 
tion, the parties affected by the law would 


Wis. 411, 425; Lund v. Chippewa County and others, 
93 Wis. 640, 650 and 1; Wisconsin Keeley Institute 
Co. v. Milwaukee County, 95 Wis. 153, 159; Chi. 
and N.W. Railway Co. v. Morehouse and ther, 
112 Wis. 1, 10; The State ex rel. City of New Rich- 
mond v. Davidson, St. Tr., 114 Wis. 563, 574; The 
State ex rel. Garrett v. Froehlich, Sec. of State, 118 Wis. 
129, 135; The Citizens’ Savings and Loan Ass'n vy, 
City of Topeka, 20 Wall. 655; Kennicott v. Super- 
visors, 16 Wall. 452, 463. 
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have to submit to its enforcement. The 
railroad companies refused to submit 
without a struggle in the courts. The 
case is found in the 35 Wis. 425, and is 
there entitled The Attorney-General v. 
The Chicago & Northwestern Railway 
Company. A similar action was pend- 
ing against the Chicago, Milwaukee and 
St. Paul Railway Company, and both 
cases were considered as one action as 
the identical legal questions were in- 
volved inthem. Substantially the same 
questions were raised in the case of Peik 
v. Chicago & Northwestern Railway 
Company and reported in the 94 U. S. 
Reports, on page 164. It may be said, 
however, that the opinion of Chief Jus- 
tice Ryan in the Wisconsin court is far 
more able and exhaustive than is the 
opinion of the Supreme Court of the 
United States. Indeed, it may be said 
of Justice Ryan’s opinion that he left 
nothing more to be said upon the subject 
of which it treats. It at once placed its 
author in the front rank of the great 
American jurists of the country. 

The legal questions considered by the 
Wisconsin court were numerous, were 
vital and were vastly important to the 
material interests of the population of 
the state. They included the original 
jurisdiction of the Supreme Court and 
its exercise in injunctional proceedings; 
the legislative regulation of railroad 
tolls and the extent of its power to alter 
railroad charters and limit charges under 
the provisions of the Constitution; in- 
formations by the Attorney-General in- 
volving new questions of practice. All 
of these matters were brought to the 
professional attention of Mr. Sloan, who 
was the Assistant Attorney-General at 
the time. And how well he acquitted 
himself in that litigation will appear, in 
a small way, in what follows. His argu- 


ments in that contest are spoken of by 
those who heard the case before the 






court as among the ablest ever made 
by any lawyer in the West. 

In this case, Mr. Sloan was very in- 
sistent in his claim that the Supreme 
Court has original jurisdiction in equity 
to the extent of issuing writs of injunc- 
tion to restrain the commission of unlaw- 
ful acts under sec. 3 of Art. VII of the 
Constitution. He cited a number of 
cases in our state court which adhere 
to this view. But the decisions in other 
state courts were also cited to show the 
same view. This he follows with the 
statement that courts of equity can re- 
strain by injunction a corporation from 
exceeding its corporate powers, and if the 
exercise of the usurped power causes 
special injury to the property or rights 
of an individual, he can maintain a suit 
in equity to enjoin the exercise of such 
power. These propositions he forti- 
fies with well-considered authorities. 
To the suggestion that there is a remedy 
at law in the instant case he answers as 
follows: ‘The information in the nature 
of quo warranto to forfeit the charter of 
a corporation is in the nature of punish- 
ment, and the proceeding was formerly 
regarded as strictly criminal, and is still 
quasi criminal. But the remedy by 
injunction is for the prevention of in- © 
jury, and not for punishment. The 
ground of the application is not that 
the act is crime, but that it occasions 
irreparable injury to several persons. 
The defendants, in order to succeed, 
must establish the principle that be- 
cause the act is crime it is entitled to 
favor and protestation in a court of 
equity.”” See also Attorney-General v. 
Cleaver, 18 Ves. 214. Mr. Sloan argues 
exhaustively and quotes authorities 
without number to show that the instant 
case is properly before the right court 
and that the correct proceeding is now 
seeking adjudication. 

Discussing the validity of the law of 
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1874 he says: ‘The power reserved to 
the Legislature by the constitution of the 
state, to alter or repeal at any time after 
their passage, all general laws and special 
acts under the provisions of the Consti- 
tution, particularly, under sec. 1, Art. 
XI, is, by its terms, an unlimited power. 
The existence, powers and capacities of 
a corporation, and its mode of exercis- 
ing them, must depend upon the law of 
its creation. The exercise of the cor- 
porate franchise, being restrictive of in- 
dividual rights, cannot be extended 
beyond the letter and spirit of the act 
of incorporation. Corporations have no 
right to charge toll on freight, except as 
that right is granted by their charters. 
There is no limitation on the power of 
the Legislature to alter the charter of a 
corporation, where that power is re- 
served without any words of limitation. 
The legislative discretion cannot be con- 
trolled by the courts. The reserved 
power of the Legislature is not affected 
by the fact that its exercise may inci- 
dentally impair, or even destroy, the 
value of the securities held by the 
creditors of the corporation. Thus, 
where the state has not granted any ex- 
clusive right to one corporation, it 
impairs no contract by incorporating a 
second one which injures or destroys 
the first.’ 

These quotations seem so thoroughly 
fundamental in the law as to make 
needless the citation of authorities to 
support them. But many citations are 


submitted, leaving no room to doubt 
their correctness. And the same argu- 
ment is presented before the Supreme 
Court at Washington, but the proposi- 
tions are announced with a little more 
care. Mr. Dixon was associated with 
him in the case at Washington, but was 
unable to attend. And the argument 
for the state was made by Mr. Sloan 
only. 

Enough has been said to show that 
as the apostle of constructive law, of the 
law that tends to the upbuilding of the 
state, Mr. Sloan stands without a supe- 
rior in the state, perhaps not in the whole 
country. He reveled in the presenta- 
tion of carefully worked out principles 
of law. But he was not a mere theorist. 
His view was that of the clear-minded 
lawyer, of the sound-headed statesman. 
Yet, withal, he was a truly modest man. 
The world needs more of such great 
men. And it is the writer’s contention 
that we all need to know much more 
about such great men and their valuable 
work. 

He died, ripe in years, with public 
and professional honors well won. Thus 
has passed from public view, but let us 
hope not from the public mind alto- 
gether, a truly great lawyer. And “the 
fame and example of a great lawyer 
should be cherished, while it may, by 
his professional survivors, for the imi- 
tation of those coming after, that they, 
too, may be aided in the fullness of time 
to die full of professional honor.” 





E have often been told of the enormous waste of war, and the cost of supporting 


European armaments. 


The withdrawal from production of so many men as are 


required for the standing armies of those militant nations can easily be understood 


as a factor in the cost of living. 


But we are not as ready to consider the enormous 


cost of litigation in this country, and the enormous waste involved in the withdrawal 
of so many of the most capable men of the world from productive work in order that 


they may fight our private battles for us. 


European armaments. 


Here is a cost comparable with that of 
— Professor T. N. Carver. 








Lines Written by a Layman to a Lawyer 
Friend in Jail 


SUGGESTED BY THE SENTENCING OF A FRIEND 


By DoucLass MALLOCH 







FOR CONTEMPT 



















EAR John: 
I know so little law, 

What things to say that are exempt, 

I take my pen in hand with awe 

Lest I be guilty of contempt. 

| Undoubtedly I little dreamt 

1 That things I said in other days 

Might have me locked away or hemped 

Because of some illegal phrase. 
















I know so little legal ways, 
They are so intricate, you see, 
They seem to me a mighty maze, 

A most gigantic mystery. 

And yet I hope no law may be, 
When naught improper I intend, 

Preventing laymen like to me 
From sending comfort to a friend. 








sa sy 


















And so this little screed I send, 
The simple lines I’ve written here, 

| The atmosphere of gloom to rend 

That hangs about the lower tier — 








To rend the gloomy atmosphere 
That hangs about your residence, 

To bid you keep a heart of cheer 
That is a fellow’s best defense. 














The soul of friendship is immense; 
It knoweth neither bolts nor bars; 

! It riseth over circumstance 

| And sets its throne among the stars. 

i The clod’s fatigue, the soldier’s scars, 

i The stress of sickness, hurt of pain, 

i The cut of caustic scimitars, 

) It heals and maketh well again. 










| = -— as ... . 


And, though the sheriff may enchain 
In consequence of present scrape, 





Lines to a Lawyer Friend in Jail 


It certainly is very plain 
Some other matters you escape: 
Upon the street the shoppers gape 
In windows full of tinsel trash, 
For hats of most atrocious shape 
Give up their hubbies’ hard-earned cash. 


You miss the Christmas shopping crash, 
You miss a lot of other things — 
The morning paper’s daily hash 
Concerning tariff bickerings. 
No bellboy now around you clings 
To help you don your overcoat; 
And safety confinement brings — 
No hold-up man will get your goat. 


From things political remote, 
You care not what the figures were — 
No matter what the final vote, 
Still from your place you need not stir. 
In fact, a lot of things occur 
That other people fret about 
That any fellow, my dear sir, 
Can very nicely do without. 


So really you have cause to shout 
With gladness at your present fate; 
You're luckier, without a doubt, 
Than many others I could state. 
And, in the meantime, friends await 
To hail you with a merry grin 
When you shall pass the iron gate — 
A lawyer purged of all his sin! 


Chicago, Jil. 





The Banishment ot “Dryasdustism” from the Law 


this. 


EAN John A. Wigmore’s review of 
Pollock’s ‘‘Genius of the Common 
Law,’’! is of more than usual interest, 
as the tribute of one great legal scholar 
to another. “It is a wonderful thing,” 
he says, ‘“‘to be able to write a book like 


17 Illinois Law Review 260 (Nov. 1912). 


A sure stand upon facts, a wide 
vision of movements, a delicate marking 
of outlines and high lights — this com- 
bination of scientific and artistic skill 
is rarely united, and even more rarely 
in a legal author. Sir Frederick has 
brought to bear these talents, as pre- 
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sumably few other living men could do, 
upon the dry subject of the history of 
Anglo-American law. Every page is 
worth reading; every page gives a stim- 
ulus to new thoughts, or confirms or 
overturns old ones.” 

Dean Wigmore admits that on a mere 
perusal of the metaphorical chapter 
headings he was repelled by a sensation 
of euphuism, but the reading of the book 
removed this distaste. “Certainly, if 
the object of using it was to invoke deep 
sentiment and high elevation to the 
nobility of the lawyer’s career, that 
object is attained. Mr. Justice Holmes 
is the only legal writer in English (of the 
past century) who hitherto has won his 
readers or hearers while striking this 
note.” 

The timeliness of Pollock’s comments 
on “almost every debatable topic’ of 
our modern law is noted, and a charac- 
teristic and highly suggestive reference 
occurs to Sir Frederick’s casual mention 
of Thackeray’s sentence: ‘Mr. Paley 
has not been throwing himself away; 
he has only been bringing a great in- 
tellect laboriously down to the com- 
prehension of a mean subject.” This 
deprecatory attitude of Thackeray 
toward the law, says Dean Wigmore, 
“was more or less generally the temper 
of the intellectuals in the stirring days 
of Kingsley and Newman and Peel. 
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As late as the ’60’s, Mr. Justice Holmes 
tells us, in his introduction to the 
recently appeared General Survey of 
Continental Legal History, young men 
of promise were found turning away 
from the law because it was a ‘mean 
subject,’ a barren study, unmeet for 
men of heart and soul. And the law 
deserved this then. 

“There have been other such periods 
of dryasdustism in the law. There was 
one, on the Continent, back in the 1400’s, 
when Bartolus and his followers reigned 
intellectually supreme. Read what the 
early Humanists said about the law, and 
then what the later ones did to revive 
it. There is a revival of today, similar 
to that of Humanism four centuries ago, 
which will put such life and interest into 
the rules of law as they have not seen 
in Anglo-American annals, since the 
days of the Commonwealth and Charles 
II. And the capacity of its magnetism 
will be so increased that Sir Frederick’s 
closing sentence (which we believe he 
himself could not have really felt a 
generation ago) will really come true 
in the next generation: ‘There is no 
more arduous enterprise for lawful men, 
and none more noble than the Perpetual 
Quest of Justice laid upon all of us who 
are pledged to serve Our Lady the 
Common Law.’”’ 
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UT for human selfishness there 

would be no necessity for human 
law. Passion, pride, avarice, ambition, 
appetite and other manifestations of 
man’s thirst for pleasure, power, and 
self-gratification constitute the elements 
ever waging relentless war against the 
potency of municipal law. 

Government, necessarily, involves limi- 
tation of mental and physical power to 
gratify selfish desire, and through the 
ages men have resisted surrender of any 
measure of natural advantage. This 
never-ceasing struggle between human 
selfishness and human reason is evi- 
denced by the creation and destruction 
of many governments, the enactment, 
nullification, and repeal of many codes. 
Unselfish men, of great ability, have, in 
all countries at all times, been engaged 
in an effort to frame and effectuate a 
perfect system of law protecting the 
weak from the strong and promoting the 
general good. But, ever and anon, these 
efforts have come to naught through the 
selfishness of individuals. 

Governments organized to protect and 
secure human rights have been used by 
tyrants to increase and intensify human 
wrongs. Laws beneficent in conception 
and expression have been converted into 
instruments for increase and perpetua- 
tion of power established and sustained 
by imposition, injustice, and cruel op- 
pression. Earnest men have spent their 
lives passing laws for weal of humankind, 


1 Annual address of the President of the California 
Bar Association, delivered at Fresno, Cal., Nov. 21, 
1912. 


only to suffer torture, exile, and death 
at the hands of those in whose behalf 
they labored. 

During the existence of the Roman Re- 
public, a struggle between the plebeians 
and the patricians engrossed the atten- 
tion of Rome’s ablest men. The ple- 
beians fought stubbornly for alleviation 
of their wrongs and vindication of their 
rights. None seconded their efforts more 
ably than Spurius Cassius, author of 
the first great agrarian law. His great 
ability was exercised in behalf of the 
plebeians. Yet he was hurled from the 
Tarpeian rock, and as he fell he heard 
the cheers of the plebeians applauding his 
unjust and terrible punishment, secretly 
contrived by the patricians, whose power 
he sought to curb. 

Factions successful in forcing enact- 
ment of laws, limiting exercise of special 
privileges have, in turn, exercised special 
privileges, and ruthless perversion has 
often characterized the conduct of men 
entrusted with power to enforce right- 
eous laws. The twelve tables of Rome, 
attesting in every line the wisdom, 
humanity, and unselfishness of its 
framers, was law of republican Rome, 
invoked as warrant for the arrest and 
condemnation of Virginia, saved from 
the lust of Appius Claudius by the dagger 
of her father, who had pleaded in vain 
for legal redress. Through maladmin- 
istration of this law citizens were de- 
prived of life and despoiled of property 
with impunity, vice laughed at virtue, 
and privilege exulted in the wrongs 
which brought wealth and happiness 
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to the few, and poverty and woe to the 
multitude. 


The prostitution of this great code by . 


men selected at the instance of the 
plebeians, was viewed with equanimity 
by them when its perversion affected 
patricians, and the latter class calmly 
encouraged its misapplication when 
rights of plebeians were involved. Only 
the shameful treatment and martyrdom 
of Virginia aroused the whole people to 
a full sense Of the terrible consequences 
resulting from misapplication of benefi- 
cent laws. History abounds with similar 
instances. Selfishness has ever been 
alert to vantage ignorance and indiffer- 
ence. Tyranny has pointed to law as 
vindication for acts of rapine, cruelty, 
and spoliation. Persecution has rejoiced 
while tears and blood were shed, and 
shrieks and lamentations heard from 
victims of perverted law. Craft and 
cunning have oftentimes been successful 
in having laws intended to restrain con- 
strued to further selfish aims. The 
infinite variety of selfish purposes has 
ever been the source of perplexity and 
error in the enactment and enforcement 
of human law. 

The failure of governments and codes 
during the course of history has been 
caused ky man’s ignorance of himself, 
his needs, his interests. The average 
man, representative of the vast majority, 
has never comprehended the basic legal 
principle that restriction of individual 
desire is essential to the protection and 
preservation of individual rights. The 
fact that law, restraining gratification 
of his desire, likewise restrains the 
desire of others having greater physical 
and mental strength, seldom or never 
occurs tohim. He should readily under- 
stand that removal of restraint prevent- 
ing him from gratifying his passion, 
greed, or lust would unleash desire of 
others having greater power to compel 
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gratification. But, failing to see what 
seems sO apparent, ignoring the propo- 
sition that general security is dependent 
upon compulsory self-denial, the ordi- 
nary man lends willing ear to design- 
ing men who promise benefit to him, 
knowing that by pandering to his desire 
they may gain his assistance in obtain- 
ing undue and unjust advantage for 
themselves. In this way supreme and 
arrogant selfishness, whose vantage is 
usually a detriment to the humble, has 
enlisted the aid of the latter to secure 
privileges which made the condition of 
its dupes intolerable. 

This selfish attribute of man has ever 
furnished the opportunity of ignorance 
and unscrupulousness. The misguided 
zealot, who promises happiness when 
chaos shall reign, appeals to the dissatis- 
fied, at war with conditions which have 
failed to bring individual benefit to 
them. Self-seeking demagogves enlist 
support by promising, as palliative for 
existing wrongs born of special privilege 
to one class, the transfer of special privi- 
lege to another and larger class. The 
student of history is impressed with the 
great truth that man’s effort to better 
his condition and bring about his own 
regeneration, has had, for its most seri- 
ous obstacle, the aid of vantage-seeking, 
selfish friends. He finds that a large 
number of splendid governmental sys- 
tems have been reared and destroyed, 
innumerable laws, beneficial and wise, 
enacted, ignored, and repealed; and 
critical analysis of cause and effect leaves 
no room for doubt that demagogues have 
been responsible for more of such mis- 
chievous results than tyrants or igno- 
rant fanatics. The profit-seeking friend 
of the people has always been their 
greatest enemy. 

Man is not omniscient. Finite limi- 
tations encompass him. Compelled to 
frame laws dealing with human imper- 
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fections, he has never framed, and never 
will frame, a perfect code. Each efforc 
to control himself by legal enactment 
will, to some extent, be thwarted by the 
very attribute he seeks to curb and con- 
trol. Groping blindly, through inability 
to comprehend his greatest permanent 
good, the best he can do is to avoid the 
warning light marking hidden rocks of 
individual selfishness, strewn with legal 
wreckage accumulated through the cen- 
turies, melancholy evidence that man is 
prone to bless or damn law according to 
the benefit conferred upon him indi- 
vidually. Compelled to rely on men, hav- 
ing natural impulses and weaknesses, to 
frame, expound, and execute the law, 
disappointments many and grievous will 
attend his efforts, for law deals with the 
great human problem and the universal 
sin — human selfishness. Great minds 
of all times and peoples have labored 
assiduously to solve this great problem. 
Repeated failure has not daunted, nor 
base ingratitude discouraged them. 
Steadily, surely, the great lawyers of 
ancient and modern times have contin- 
ued to plead and plan for the advantage, 
security, and benefit of men, most of 
whom have struggled against each ad- 
vance, repressing or limiting individual 
desire, appetite, aspiration or passion. 
The task of the lawyer has ever been 
difficult, and never have difficulties been 
greater than now, especially in our own 
land. Past experience will aid in the 
solution of ordinary legal problems, but 
extraordinary legal problems, arising 
from new and rapidly changing condi- 
tions, challenge the genius, originality, 
and patriotism of the American lawyer. 
Changes wrought by advancing civili- 
zation, scientific achievement and inven- 
tion, and general dissemination of knowl- 
edge will tax his patience and ability to 
the utmost. Our fathers were not per- 
plexed by, nor will their methods aid in 


the solution of, the great problems in- 
volved in the control of great public 
service corporations, furnishing light, 
heat, power, and transportation to the 
public. They were not confronted with 
questions arising from close commercial 
and social relations existing between 
men and communities widely separated. 

The long struggle between plebeian 
and patrician presented problems easy 
of solution compared with questions in- 
volving unquestioned conflicting rights 
of employers and employed, and the 
important incidental rights of third per- 
sons arising out of modern industrial 
and commercial intercourse and inter- 
dependence. New standards of living, 
with constantly changing ideals and 
environment; development of newly dis- 
covered resources; universal education; 
and growth of great corporate bodies, 
controlling immense volumes of wealth, 
combine to broaden the scope of modern 
legislation, and increase the responsi- 
bility of those charged with the enact- 
ment, enforcement, and exposition of 
the law. 

The genius, patriotism, and courage of 
the lawyer has never failed mankind in 
any emergency. His liberty, fortune, and 
blood have frequently and willingly been 
sacrificed for human weal. Since Solon 
and Clisthenes, men of noble birth and 
riches, forced an unwilling aristocracy 
to submit to democratic constitution and 
laws in Athens, down to the time when 
a great French lawyer sacrificed health 
and fortune in defense of the rights of 
the condemned, despised, and execrated 
Dreyfus, lawyers have been true to oath 
and trust never to forsake the cause of 
the defenseless or oppressed. 

Now, then, will the lawyer meet the 
great emergencies and perform the great 
duties confronting him at this time? 
That he will face this labor with clear 
vision, lofty courage, unyielding patriot- 
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ism, and add additional lustre to the 
glorious record of our profession, I have 
no doubt. He must not only contend 
with new questions arising from new con- 
ditions, but must face and foil the most 
dangerous form of opposition ever en- 
countered by law. The struggle of law 
for many centuries was against physical 
strength exerted to defy and overthrow 
it. But now secretly, intelligently, and 
insidiously, man’s mental strength is 
engaged in astute, resourceful effort to 
remove, evade, and delay restraints 
which law seeks to place upon avarice 
and greed. Special interest shamelessly 
brings to the struggle all the energy 
and skill of purchased ability. The 
seductive allurements which temptation 
affords are thrown about those entrusted 
with the enactment, enforcement, and 
exposition of the law. Paid agents 
brazenly swarm wherever suggestion or 
argument finds legislative listener. If 
an obnoxious law cannot be defeated, it 
is amended, if possible, so as to render 
it unconstitutional or otherwise abor- 
tive, and courts all too frequently bear 
the burden of blame properly attribu- 
table to secret machinations in com- 
mittee room or lobby. 

Some judges seem unable to compre- 
hend the cardinal truth that the purpose 
of law is to curb human unselfishness, 
vindicate right, and redress wrong, and 
precedent, resting atilt upon other prece- 
dent, finally topples, compelling atten- 
tion to great cardinal principles of law 
which should never have been over- 
looked. Ingratiating sycophantic defer- 
ence mimics obeisance in the temples of 
justice, and companionship of judges is 
sought by those who seek to make 
friendship the forerunner of favor. A 
false environment and atmosphere, in- 
tended to blind and deceive, supple- 
ments false logic, and the modern judge 
must indeed be wary if contamination 


soils no ermine or makes suspicion attach 
to no reputation. A false precedent, 
based on imperfect or erroneous concep- 
tion of legal principles, is an unreliable 
guide, especially when adroit ability 
seeks to make such precedent lean 
further afield the true foundation upon 
which judicial decisions should always 
rest. Some judges have ignorantly, a 
few designedly, brought just criticism 
upon our courts, but truth compels the 
just reflection that, in the main, they 
have been true to the high responsibility 
and trust reposed in them. 

Unfortunately, this cannot be said of 
some members of our profession, for it 
must be admitted that lawyers of great 
ability have participated in pollution of 
the source of law, and have given full 
measure of their ability to bring about 
initial distortion or ultimate miscon- 
struction of laws inimical to interests 
employing them. It is a common saying 
that the modern lawyer is at once ad- 
viser and business agent of some clients, 
under present business conditions. A 
lawyer cannot be true to his trust and 
engage in practices tending to prevent 
enactment or enforcement of wholesale 
restraints upon selfish desire, and any 
member of our profession thus dishonor- 
ing it should be taught that a man can- 
not be at once the exponent and oppo- 
nent of the law. A lawyer may, of 
course, be adviser and business agent 
without impropriety; but, if his agency 
involves skilful pilotage of the business 
bark along channels forbidden by the let- 
ter and spirit of law, his cruise should end 
in the penitentiary, where such advisers 
and business agents belong. In such a 
case his profession should be nemesis 
rather than shield. No man deserves 
more severe condemnation than the law- 
yer who uses his education and talents 
to undermine, defy, or destroy the sys- 
tem of law he has sworn to uphold and 
defend. 





The Lawyer 15 


Recent disclosures convince that men 
and corporations controlling important 
special interests have contributed large 
sums of money to aid candidates for 
high office in state and nation, and the 
suspicion is general that such contribu- 
tions were not prompted by disinterested 
patriotism. 

These and other considerations have 
caused widespread discontent affording 
opportunity to pseudo friends and open 
enemies to interpose timeworn obstacles 
and objections to government and law. 
The overthrow of our whole system of 
government is openly advocated, the 
adherents of this doctrine becoming 
stronger numerically day by day. Those 
who believe that unbridled license con- 
stitutes liberty, and hence advocate 
elimination of municipal law altogether, 
are not idle and are preaching and 
spreading their infamous propaganda 
openly. The demagogue, ever the friend 
of the class having the greatest voting 
strength, the pretended ally of every 
faction promising aid to his ambition, 
rants in denunciation of those vieing 
with him for place and power, and 
promises panacea for existing ills in 
something to gratify individual selfish- 
ness, age-old enemy of human law. 

Not infrequently we hear clamorous 
demand for radical departure from our 
system of government, conceit and ambi- 
tion combining in advocacy of innova- 
tions and changes, seductive when 
viewed superficially, but extremely dan- 
gerous when studied and analyzed. Men 
and principles long revered, traditions 
and laws long respected, have suddenly 
become victims of vehement denuncia- 
tion. This clamorous cry for sweeping 
change, unfortunate results of which 
echo through the ages from Rome, 
Athens, Carthage, to the latest of sudden 
revolutions, is almost invariably heard 
from the lips of those least to be trusted if 


change in our system is necessary or 
desirable. 

Amid all this din and confusion, the 
calm voice of law calls the American law- 
yer to full, unselfish, courageous per- 
formance of duty to his country and its 
institutions, the cornerstone and super- 
structure of which are cemented and 
sanctified by sacrificial blood and tears. 

Neither seductive blandishment, spe- 
cious plea, nor arrogant selfishness, on 
the one hand, nor the rant of the dema- 
gogue, the alluring promise of a new 
propaganda, nor the denunciation of the 
anarchist on the other, should confuse, 
beguile, or intimidate him. Keeping 
steadily in mind the prime purpose of 
law, his eyes on the beacon light of 
human experience, his courage intensi- 
fied by the example of many great law- 
yers, who either stemmed a dangerous 
human tide or fell victim to its thought- 
less fury, his voice should be heard above 
all clamor demanding that there be 
neither subversion, evasion, misapplica- 
tion, nor destruction of law. Recogniz- 
ing that changing conditions necessitate 
changes, he should aid in the just and 
proper amendment of law, but his high- 
est duty is to resist and foil the efforts 
of selfish men to make law an instru- 
ment promoting and protecting selfish 
advantage, rather than a shield and 
sword protecting the conserving human 
rights and human happiness. 

The latter task will require constant 
vigilance and exercise of all the power 
and concentration of the best intellects. 
The opposition will be tireless and aided 
by the keenest minds, willing to prosti- 
tute their talents, and endanger all that 
sacrifice has wrought for reward, which 
selfishness is always able and ready to 
offer. It will require moral courage of 
no mean order to purge our profession 
of hypocritical, sycophantic, oath-break- 
ing, treason-baiting men, who stand 
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ready to serve the highest bidder, no 
matter how venal or vile his cause, to 
lay aside truth, honor, self-respect, 
humanity, and weal of organized society 
at the bidding of those who desire to 
frustrate, cloud, and, if possible, defeat 
the design, purpose, and object of law. 

The men who thus throw their man- 
hood at the feet of those requiring prosti- 
tution of honor and talents have fourd 
it very profitable, although contemptible, 
to do so, and it is not always the weakest 
mind that succumbs to great temptation 
or performs basest service for great 
reward. 

Law is not a combination of quibbles 
and tricks designed to promote dis- 
honesty and sharp practice, but a system 
intended to compel honesty, truthful- 
ness, candor, and fair dealing among 
men. Therefore, as prelude to the full 


and faithful performance of duties and 
responsibilities now resting upon mem- 
bers of our profession, we must win back 
the confidence and respect of men by 
proving the lawyer worthy of confidence 
and respect. 

We cannot longer permit the few to 
besmirch the many, nor can we at this 
juncture be neutral, without being false 
to cause and country. Imbued with the 
patriotic fervor of Baker, Henry, Adams, 
Lincoln, and other great lawyers whose 
names illuminate the pages of history, 
whose services and sacrifices furnish an 
incentive and inspiration, the American 
lawyer should give to the solution of 
every governmental problem the best 
efforts of a broad and well-trained mind, 
prompted and spurred by a loving and 
generous heart. 





A New Gubernatorial Residence 


By Sirius SINNICUS 


“To Hell with the Constitution,” said Governor Blease of South 


Carolina at the Governors’ Conference.’’ — News Item. 


OW, Guv’nor, if you wish to go 
Down where the climate’s warm, 
There’s not a man would dare say no, 
And doubtless there’s a swarm 
Of neighbors who would help you start 
Although you would be missed. 
But then the best of friends must part 
And if a fellow will insist, 
Why, who can hold him back? 


But this is what I can’t explain, — 
Perhaps you'll make it clear; 

I don’t see what you have to gain, 
And you will lose, I fear. 

For you propose to take along 
The good old Constitution. 
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I fear its doctrines are too strong 
And they might cause confusion 
Among the citizens. 


But this is how we'll do the trick 
And save the dear old thing; 
We'll print it on asbestos thick 
To which the flames may cling 
And do the document no harm. 
Then you can ask old Satan 
Who rules within those regions warm, 
About the renovation 
Of this here Constitution. 





The Ettor Trial at Salem 


HE strike at Lawrence, Mass., re- 
sulting in the trial of Joseph Ettor, 
Arthur Giovannitti, and Joseph Ca- 
ruso, I. W. W. leaders, as accessories to 
the murder of a woman during a street 
riot, began on Jan. 12, 1912, and the 
next morning Ettor arrived in the city 
and assumed the leadership of the opera- 
tives. The disturbances became alarm- 
ing and the militia was ordered out. 
Dynamite was discovered in three differ- 
ent places Saturday, Jan. 20, and Wil- 
liam D. Haywood made his first appear- 
ance in Lawrence on Wednesday, Jan. 
24. Serious rioting, in which street cars 
were attacked, took place Monday morn- 
ing, Jan. 29. The police and strikers 
clashed that same evening on Union 
street in front of the Everett Mill and 
Anna Lopizzo was mortally wounded by 
a bullet. 

The next night Ettor and Giovan- 
nitti were arrested, charged with being 
accessories to the murder. Both defend- 
ants were arraigned on the morning of 
Jan. 31 in the Lawrence Police Court 
before Associate Justice F. N. Chandler. 
Both pleaded not guilty and were held 
for trial without bail. 


It was a time of great excitement, 
and the lower court seems to have made 
the mistake of holding the two men for a 
crime that precluded their liberation on 
bail. That the murder and other crimes 
of violence would not have occurred but 
for their incitement may be true, but 
the detention of the men on the charge 
of murder, rather than simply on that’ 
of inciting a riot, gave the appearance 
of the employment of extraordinary 
means to remove them from the scene 
of trouble. It has been felt all along 
that the state had insufficient evidence 
on which to hold the men for murder, 
and their acquittal was expected in 
many quarters. 

When the two men were first held for 
trial, their attorney asked for a continu- 
ance of ten days and it was granted. 

A petition of habeas corpus for the 
release of the prisoners on bail was 
heard and dismissed by Judge Braley 
in Supreme Court at Boston Feb. 6. 

The police court hearing opened before 
Judge J. J. Mahoney, Feb. 9, and on 
Feb. 21 the defendants were held for 
the grand jury. A true bill against the 
defendants was reported by that body 
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April 18. On April 24, District Attor- 
ney Attwill said the cases would be 
tried at the session then sitting at 
Salem. The defendants pleaded not 
guilty to the indictments May 17, be- 
fore Judge Brown at Salem, and the 
case was continued until May 20. 

This delay in finding an indictment 
and in setting an early date for trial 
after indictment is not unusual under 
our leisurely system of procedure, but 
the defendants might have had their 
trial last May had they desired it, 
instead of making their long detention 
in jail the basis of socialistic propaganda. 
On May 20 before Judge McLaughlin, 
who relieved Judge Brown, Attorney 
John P. S. Mahoney of Lawrence, for 
the defendants, argued for a continu- 
ance. He said he had not had sufficient 
time to prepare the case as the indict- 
ments were not returned until late in 
April, and that his associate counsel 
was in a hospital. As the indictments 
had been returned a whole month pre- 


_ viously, it seems hardly conceivable that 


he had not had time to familiarize 
himself with the case. 

‘District Attorney Attwill said that he 
was constantly in receipt of letters from 
socialistic organizations asking for a 
speedy trial, and said he was willing to 
proceed at once. He requested that, 
should the cases be continued, they go 
over to September, as he did not care 
to try them in hot weather. He said 
that he was willing to go on at once, but 
if the defense wanted more time he was 
willing to grant it. The court then 
allowed the continuance. The postpone- 
ment of the cases until the fall was thus 
the defendants’ own doing. They could 
have had the trial in May. 

On Sept. 9, at a conference held by 
the court, District Attorney Attwill and 
counsel for the defendants, Sept. 30 was 
set for the opening of the trial. 








A week before the opening of the trial, 
the defendants asked for a bill of par- 
ticulars, the motion being vigorously 
opposed by the District Attorney, who 
said they had had a ¢ranscript of the 
evidence last April and should not have 
delayed the demand for the bill. Judge 
Quinn of the Superior Court ordered 
the bill of particulars furnished to the 
defense. 

The evils of delay in empaneling a 
jury are not often seen in a worse light 
than in this trial. Five days were con- 
sumed in the selection of the jury, two 
venires of 350 talesmen each being found 
necessary. The state and the three 
defendants availed themselves of most 
of their peremptory challanges, 66 on 
each side, but a larger number of tales- 


men were excused because of their © 


opinions. Notwithstanding the extent 


to which public opinion was aroused, the . 


selection of twelve impartial men should 
have been less difficult. It cost the 
county $6,000 to secure a jury. 

The difficulty of getting a jury re- 
sulted ina delay of two weeks after the 
third day, before the second lot of 
veniremen were examined, and on Oct. 9 
the defendants, complaining that only 
four jurors had been secured, urged that 
they be admitted to bail. The releasing 
of the defendants in capital cases on 
bail is a matter of discretion with the 
trial justice. On Oct. 10 the court re- 
fused bail. On Oct. 15 the panel was 
completed. 

The taking of evidence in the trial at 
Salem began on Oct. 16, and lasted until 
Nov. 19. The state called no fewer 
than eighty-seven witnesses, resting its 
case on Nov. 2. Final arguments to 
the jury began Nov. 19, after Ettor had 
been given considerable time to present 
his own evidence on the witness stand. 
On Saturday, the 23d, Ettor and Giovan- 
nitti both delivered impassioned pleas to 
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the jury, and on Monday the 25th 
Judge Quinn made his charge. 

The jury, after deliberating for five 
hours, brought in a verdict of acquittal 
on Tuesday the 26th. 

The conduct of the trial by Judge 
Quinn, whose rulings upon questions of 
evidence were prompt and impartial 
and whose charge to the jury was re- 
markable for clearness, has been com- 
mended, but the reason for the intro- 


duction of the evidence of so many 
witnesses and for the needlessly pro- 
tracted proceedings is yet to be ex- 
plained. In comparison with the expe- 
ditious Becker trial in New York, this 
case offers a signal example of the slow- 
ness and expense of American criminal 
procedure in one of its worse phases. 
The trial covered eight weeks, during 
which the court was in session thirty- 
six days. 





Three Points That Win 
By J. W. Donovan 


FORMERLY CIRCUIT JUDGE IN MICHIGAN 


EONARD SWETT placed his lead- 
ing winning point as the Manner 
of Opening; whether with clearness, so 
that a layman could see through it, 
and so reasonable as to be convincing. 
A case well opened, civil or criminal, 
is a start toward victory. He would 
start like this: “In nearly every case 
there is room for argument, or what 
we call two sides to the controversy 
and the only fair way to find who is 
right is to hear patiently that you may 
decide impartially — else how can we 
judge who has the real right of the 
matter?’ Then he would add:— 
“The story of this case is peculiar. 
While you may think, at first blush, 
that the defendant has done a great 
wrong to Mr. Franklin in taking from 
him $800, a gold watch and chain, and 
a $20 gold piece and a revolver, still 
if you become convinced from Franklin’s 
own admissions that the money, watch 
and chain were won at poker, a game 
proposed by Franklin, then in all fair- 
ness you will say not guilty as charged, 
for the charge is robbery.” 


Such a candid start rivets attention 
to the vital issue, as in poker there is no 
intent to rob. Now if it should appear 
that on a rainy day at Franklin’s sug- 
gestion they played poker and he later 
admits to the hotel clerk, a witness 
called by the people, we have a reason- 
able defence. 

Starting with the suggestion of fair- 
ness, passing to the friendly game, and 
closing with the manner of losing the 
items named, we find more than a rea- 
sonable doubt, rather, a reasonable de- 
fense. And so the case developes. First 
defendant says: “I am real rusty on 
cards and haven’t played poker since 
the War; I did play a little in the Army.” 
Then they start and play, first one dollar, 
then ten dollars against the revolver, 
then twenty to twenty, and defendant 
is a swift winner till the “‘roll’’ changes 
hands and at last the watch and chain 
goes in and they separate. The defen- 
dant goes to Detroit from Essex. Frank- 
lin asks, ‘‘Where is the big Yankee? 
He has beaten me at my own game.” 
Each point won of itself. So said the jury. 











































"THE Governor is sworn to uphold the law and 

protect the public interests. If Governor 
Dix has honestly reached the conclusion, after 
careful consideration, that Albert T. Patrick 
did not murder William Marsh Rice or connive 
in his murder, he has done right to pardon the 


‘man. But he is setting aside the verdict of the 


trial jury, which was upheld by the highest 
court in this state, and it is clearly his duty to 
give to the people a clear statement of his rea- 
sons for believing Patrick guiltless. It would 
have been a wiser and a safer plan, if the Gov- 
ernor’s examination of the evidence in this case 
has satisfied him that there is doubt of Patrick’s 
guilt, to appoint a commission to go thoroughly 
into the matter and abide by its decision. The 
Governor’s pardoning power, of course, is not 
to be denied. He had a right, if he chose, to 
release Patrick merely on humane grounds. 
We doubt if the pardon on that ground would 
have been approved by thinking men. But he 
has chosen to declare his belief in Patrick’s 
innocence, and thereby to cast doubt upon the 
proceedings of the trial court and, at the same 
time, to withhold from the public the facts on 
which he bases his conclusions. 

Governor Dix has not been alone, by any 
means, in his conviction of Patrick’s innocence, 
so far as the charge of murder is concerned, but 
the man had a fair trial and has profited greatly 
by his legal knowledge. That the lawyer, whose 
acquaintance with his aged client was slight, 
who had done nothing to obtain the old man’s 
gratitude, had formed plans to gain possession of 
all or a large part of the Rice estate, amounting 
to several millions, is a proved fact. The testi- 
mony of Jones, the valet, was contradictory and 
to some lawyers unconvincing. 

Patrick has fought for his life with remark- 
able bravery and persistence, has practically 
conducted every stage of his own case, which 
passed from the trial court to the Court of 
Appeals, and thence to the United States Su- 
preme Court, before the sentence of death, pro- 
nounced April 17, 1902, was commuted to life 
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imprisonment Dec. 20, 1906. In the inter- 
vening six years Patrick has managed to keep 
his name and his cause in the public mind. Pre- 
sumably the case is now closed. But if the 
report is true that Patrick intends to renew his 
demand for the Rice millions, and to seek to 
secure probate of the will declared a forgery, it 
may last many more years. We can hardly 
credit this tale, however; the man who has been 
under sentence of death, and in durance for 
twelve years, is likely to value his freedom too 
highly to risk it again in an attempt to get 
money. 

From whatever aspect the case is viewed it is 
plain that there has been a serious miscarriage 
of justice. If we admit, now, that Patrick was 
indicted and convicted of murder on insufficient 
or incompetent testimony, that a man guiltless 
of murder was convicted and sentenced for that 
crime, and deprived of his freedom for twelve 
years, we must also admit that the relations 
of Patrick and the valet Jones and the actual 
cause of the death of Rice are still mysteries 
which the law has not penetrated in spite of the 
money expended and the time wasted. The 
mystery of the second will, also, has never been 
explained. Patrick has never been tried for 
forgery, and will not be if he is content to let 
well enough alone. The administration of jus- 
tice in this state, therefore, suffers from the out- 
come of the Patrick case, which constitutes a bad 
precedent in criminal law, and is likely to be used 
too frequently by astute lawyers in the future. 

As for Patrick, his courage and persistence 
have gained for him a large share of public 
sympathy of a certain sort. Too many people 
will be glad that he has escaped further punish- 
ment. ‘He has suffered enough,” they will say. 
In that manner the sentimental people of this 
city came to look upon the prosecution and 
imprisonment of that -arch-rascal, William M. 
Tweed. Law exists, however, not to punish 
or revenge, but to protect society. In this view 
we must regard the influence of the Patrick case 
as detrimental to the public welfare. 
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TOWNES’ ELEMENTARY LAW 


Studies in American Elementary Law. By 
John C. Townes, LL.D., Professor of Law, Univer- 
sity of Texas, author of ‘‘Townes on Texas Plead- 
ing,” ‘Townes on Torts,”’etc. 2ded. T.H. Flood 
& Co., Chicago. Pp. xxvii, 626+ 68 (index and 
appendix). ($4 met.) 

WORK of this kind certainly 

demonstrates the need of analytical 
text-books, for there is nothing in it to 
attract a first-year student of law who 
may have acquired from his general 
education a scientific habit of mind, and 
for whom a lucid statement of philoso- 
phic breadth would serve as the easiest 
mode of preparation for the mysteries 
of the highly technical discipline upon 
which he expects to enter. Such a 
student should not be worried at the 
outset by a dubious declaration that 
“there exist absolute principles of right 
and wrong, which are universal, eternal, 
immutable, and inexorable, which con- 
stitute the standards by which all human 
conduct is ultimately to be judged.” 
Nor should he be perplexed by a series of 
introductory definitions of sovereignty, 
political powers, and legal rights, mas- 
querading as “general principles of 
law.” His curiosity will not find much 
light thrown on the nature of law by the 
vapid definition of it as ‘‘an authoritative 
rule of being or conduct.” That the 
author is learned in American law is 
plain, and along the line of a formal 
tendency long established in American 
legal education his treatise may well 
render the service it aims to perform; 
but such books do not advance the move- 
ment for a more scientific jurisprudence, 
nor help the coming generation of law- 
yers to a riper understanding of legal 
institutions than that possessed by their 
nineteenth century predecessors. 


of Books 


COLLIER’S BANKRUPTCY (9th ed.) 


The Law and Practice in Bankruptcy under the 
National Bankruptcy Act of 1898. By William 
Miller Collier. 4th ed., by William H. Hotchkiss. 
9th ed. with amendments of 1903, 1906, and 1910, 
and with decisions to July 1, 1912, by Frank B. 
Gilbert, of the Albany bar, editor of Street Rail- 
way Reports Annotated, joint author of Com- 
mercial Papers, etc. Matthew Bender & Co., 
Albany, N.Y. Pp. Ixxvii, 1313 + 107 (appendix) + 
93 (index). 


HE publishers of the new edition 
of Collier’s Bankruptcy are to be 
congratulated in giving to the bar this 
latest edition of a standard law book in 
so practical and convenient form from 
a book-making point of view. The 
flexible leather covers, the thin paper 
and clear type, and intelligent arrange- 
ment of the subject matter must com- 
mend the book to every lawyer who 
appreciates a comfortable working tool. 
The previous eight editions of this 
work have made Collier’s Bankruptcy 
well and favorably known to the Bench 
and Bar, but the new edition promises 
an enlarged usefulness for the book. 
The familiar arrangement of the former 
editions has been adhered to, of setting 
forth the Bankruptcy Act by sections 
in consecutive order with a discussion of 
the general principles and the decisions 
thereon. 

The citation of cases is very full and 
accurate and covers the decisions in thc 
27 volumes of the American Bankruptcy 
Reports, 194 volumes of the Federal 
Reporter, and 224 volumes of the U. S. 
Reports. With this vast amount of 
material and the changes in the law 
itself by recent amendments the present 
editor has done well not to attempt a 
patchwork by merely bringing the old 
editions down to date. The entire 
work has been revised by re-writing the 
text and the notes. All the merits of the 
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original book have been preserved and 
new ones added in the way of condensa- 
tion and accuracy. Good judgment 
has been displayed in not attempting 
to present every decision of every court, 
but many of the overruled and obviously 
weak and erroneous decisions are omitted 
to make the presentation of important 
cases more adequate. 

The volume contains the standing 
orders, rules of practice, both the statu- 
tory forms and many others evolved 
from practice, a clear index and a work- 
able system of cross references. On the 
whole, the work is bound to find sure 
favor with the profession at large. 

L. M. F. 


WILLIAM ALLEN BUTLER’S 
AUTOBIOGRAPHY 


A Retrospect of Forty Years (1825-1865). By 
William Allen Butler. Edited by his daughter, 
Harriet Allen Butler. With portraits and illustra- 
tions. Charles Scribner’s Sons, New York. Pp. 
xviii, 388 + 52 (appendix and index). 

HIS is a charming autobiography, 
the interest of which is not centered 
in the many interesting and prominent 
personalities with which the author had re- 
lations, and the ease of an unpretentious 
discourse is doubtless due not more to 
the conversational fluency with which it 
was dictated than toa bright mind and a 
good literary sense. It is not so impres- 
sive an autobiography as the late John 
Bigelow left, either in care of composi- 
tion or in copious historical disclosure, 
but it has more of the flavor of old New 
York, a lighter and more humorous 
manner, and a homelier and more 
refreshing simplicity on the intimate and 
domestic side. For these reasons it will 
be pronounced neither garrulous nor 
dull. 

Mr. Butler was the son of a distin- 
guished lawyer and grew up in a legal 
atmosphere. He was not so _ over- 
shadowed by his father’s great reputa- 


tion as not to be an interesting character. 
Benjamin Franklin Butler was Attorney- 
General of the United States in two 
administrations and one of the three 
authors of the epoch-making revision 
of the statutes of New York in 1830, 
which became the groundwork of the 
statutory systems of many states. Wil- 
liam Allen Butler may at least be said 


to have compared favorably with his ; 
father in legal ability if he did not make | 


so great a name for himself. He was a 
man of ripe legal scholarship and broad 
general culture, and achieved high rank 


at the bar, especially as an admiralty © 


lawyer, but not only in that specialty, 


his arguments before the state courts © 


and the Supreme Court of the United 


States being models of sound legal ~ 
learning, and his ability as an advocate © 
His high rank at the bar ¥ 
is sufficiently indicated by the fact that ~ 


exceptional. 


he served at different times as president 
of the American Bar Association and of 
the Association of the Bar of the City of 
New York. 

Aside from the active professional 


life which supplies an interesting fund ~ 


of material for reminiscence, and the 


breadth of experience which gives value © 


to his account of the events leading up 
to the Civil War, the reputation of Mr. 
Butler as a writer of light verse lends an 
additional interest to his personality. 
The lines ‘‘Nothing to Wear,” if strange 
to the present generation, had a great 
vogue in their time and were even trans- 
lated into several foreign languages. Of 
Mr. Butler’s talents in this direction 
United States Circuit Judge George C. 
Holt furnished the following interesting 
estimate in a memorial address printed 
as an appendix to this volume: 


His serious poetry is of a fairly high quality, 
but his humorous work is that upon which his 
reputation as a poet will really rest. His light 
society verse ranks very high in that class of 
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poetry. “Nothing to Wear’’ is, I think, as 
clever as any verses of society written in English 
except those of Praed. He was not the equal 
in ludicrous rhymes of Barham, the author of the 
“Ingoldsby Legends,” or of Hood in extraor- 
dinary punning verse, nor was he the equal 
of either Lowell or Holmes in this country in 
purely humorous poetry, or perhaps of John G. 
Saxe in rhyming facility. But with these ex- 
ceptions I think that it would be difficult to 
name any writer of his time in England or this 
country that has excelled him in his own special 
line. 


BRANTLY ON CONTRACTS 


Law of Contract. By William T. Brantly, 
Reporter of the Court of Appeals of Maryland; 
author of the “Law of Personal Property,” etc., 
formerly Professor of Law in the University of 
Maryland. 2d ed., revised and enlarged. M. 
Curlander, Baltimore. Pp. 466+ 39 (table of 
cases: + 55 (index). ($4 met.) 

T IS plain from an examination of 

this book that the author had 
made a vigorous independent analysis 
of the principles of contract and that he 
has been remarkably successful in 
stating these principles in clear logical 
order. He has produced an admirable 
text-book, which should be of incal- 
culable service to the student in helping 
him to understand this complicated 
elementary topic of thelaw. The writer 
acknowledges his indebtedness to Pollock 
and Anson, but has drawn on the civil 
as well the common law for his principles 
of classification, with results that are 
not displeasing. In view of the con- 
ciseness with which the subject is 
presented, and the firm grasp of the 
author on his materials, it is not sur- 
prising to learn that he was a university 
lecturer on contracts for twenty-five 
years, and this circumstance alone 
perhaps explains the compression of the 
treatise, which deals with rules found 
in a great number of cited cases without 
any obscuring of main ideas by sub- 
ordinate details. In its revised and 
enlarged form, this text-book will surely 
be allotted a place in the literature of 


23 


the law of contract which cannot hence- 
forth be disregarded. 


STREET RAILWAY LAW 


A Treatise on the Law of Street Railways, em- 
bracing urban, suburban, and interurban, surface, 
sub-surface and elevated roads, whether operated 
by animal power, electricity, cable or steam motor. 
By Henry J. Booth, of the Columbus bar. 2d ed., 
revised and enlarged, by Isaac C. Sutton and Paul 
H. Denniston of the Philadelphia bar. T. & J. W. 
Johnson Co., Philadelphia, 1911. Pp. cxi (table 
of cases), 797 + 124 (index). ($6.50 met, delivered.) 


Street Railway Reports Annotated. Vol. VII, 
reporting the electric railway and street railway 
decisions of the federal and state courts in the 
United States. Edited by Austin B. Griffin of the 
Albany bar and Arthur F. Curtis, Delhi, N. Y. 
Matthew Bender & Co., Albany. Pp. 948+ 74 
(index). ($5). 

HE first edition of Booth on Street 

Railways appeared in 1892. Its 
value as a standard authority was 
immediately recognized, and it was of 
assistance in settling the law on some 
doubtful questions, some of its views 
being adopted by the courts. The 
editors of the second edition note that 
in many cases the courts have quoted 
from the first edition. They say that 
they have cited in the new edition more 
than three thousand cases decided since 
the appearance of the former edition, 
and that they have undertaken to cite 
every important reported case decided 
in the United States and Canada 
“except negligence cases which were 
merely cumulative.’”’ They have also 
included a new chapter, dealing with 
Interurban Railways. The author of 
the first edition reviewed both the text 
and notes of the new edition before its 
appearance, and its maintenance of 
the high standard already set is a fore- 
gone conclusion. 

The seventh volume of Street Rail- 
way Reports continues the series without 
any perceptible deviation from the plan 
of former volumes. There is a useful 
appendix of ‘‘Cases Not Reported in 
Full,”’ as before, and the index-digest 
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is a practical feature. Negligence natu- 
rally comes in for a large share of atten- 
tion. The annotations of the series of 
reports are also made accessible by a 
combined index to all seven volumes. 


A MEDLEY OF LEGAL STORIES 


A Chance Medley of Legal Points and Legal 
Stories. Little, Brown & Co., Boston. Pp. 374 
(index). ($1.50 met.) 

. MERICAN ingenuity has _in- 

vented a new cause of action. 
A shipowner, relying on the weather 
forecast of the United States Meteoro- 
logical Office, unloaded his rice on a 
wharf. It got soaked, and he sued the 
Government for damages. But he 
found that though the department 
might lie the action would not.” 

The foregoing fails sufficiently to do 
justice to the legal acumen of the learned 
and accomplished paragrapher of the 
Pall Mall Gazette to be considered a 
typical example of his observations on 
legal matters. The writer, whose iden- 
tity is hidden behind the veil of journal- 
istic anonymity, clearly possesses the 
faculty of dealing lightly with the law, 
yet he has collected pregnant observa- 
tions on an astonishing variety of legal 
“points,’”’ and the book is not too trivial 
to deserve the compendious index offered 
in attestation of a possible utility. But 
no index is needed for anecdotes like 
these : — 


There is a good story about the Lord Chief 
Justice. It was before his judicial days and 
while he was yet a stuff gownsman, that he was 
asked in court one day by a brother barrister 
what was the extreme penalty for bigamy. ‘Two 
mothers-in-law,” instantly replied Russell. 

Again: — 

“A prisoner was defending himself well to the 
jury, but the judge, not being able to hear him 
well, said, ‘What was your last sentence?’ ‘Six 
months,’ was the answer.” 

The author is very happy in his rare 
gift for extracting witty stories from 
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books ancient and modern; of Baron 
Brampton, for example, we read: — 

Sir Henry Hawkins, as he will be known to 
posterity, had once to cross-examine an expert 
in handwriting. In those days judges and juries 
regarded these experts with more respect than 
is the case now. When Sir Henry arose he 
handed to the expert six slips of paper, each of 
which was written in a different kind of hand- 
writing. Mr. Netherclift, the expert, took his 
magnifiers and remarked, ‘‘I see, Mr. Hawkins, 
what you are going to try to do. You want 
to put me in a hole.” “I do, Mr. Netherclift, 
and, if you are ready for the hole tell me, were 
those six pieces of paper written by one hand and 
about the same time?” The expert examined 
the paper carefully, and after a considerable 
time answered, “‘No, they were written at 
different times by different hands.” ‘By differ- 
ent persons, do you say?” “Yes, certainly.” 
“Now, Mr. Netherclift, you are in the hole. I 
wrote them myself this morning at this desk.” 
Collapse of the case. 


TRAIN’S COURTS, CRIMINALS 
AND CAMORRA 


Courts, Criminals and the Camorra. By Ar- 
thur Train. Charles Scribner’s Sons, New York. 


N THIS book Mr. Train, in his 

sprightly style, has written a series 
of untechnical essays comparing criminal 
practice in New York with the Italian 
practice as exemplified in the famous 
trial of the leaders of the Camorra at 
Viterbo last year. While the essays 
are not always closely connected, still 
this thread runs through them all, and 
if Mr. Train can‘succeed in convincing 
his countrymen that there is much to be 
commended in the Continental crim- 
inal practice in comparison with our 
own theory and practice, he will have 
performed a useful service as well as 
have entertained them pleasantly. 

Though members of the bar will not 
need to be told that our constitutional 
safeguards of life, liberty and property, 
if they were strictly applied, would give 
to all the criminal classes too great an 
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advantage today, and that itis frequently 
only by the extralegal acts of our police 
that order is maintained in the large 
cities, they will be interested in the his- 
tory of the Camorra which he has 
written and his comments on the now 
famous Italian trial. There is also much 
entertaining reading in the chapters on 
detectives in which the author de- 
molishes the ideals of the devotees of 
Dr. Conan Doyle and shows us the 
modern detective as a business man with 
unlimited telephone service. 


TIFFANY’S HANDBOOK OF BANK- 
ING LAW 


Handbook of the Law of Banks and Banking™ 
By Francis B. Tiffany, author of ‘‘Death by Wrong- 
ful Act,’’ and handbooks on “Sales” and ‘Principal 
and Agent.’’ Hornbook Series. West Publishing 
Co., St. Paul, Minn. Pp. 579 + 51 (table of cases) 
+ 37 (index). ($3.75 delivered.) 

HIS is a book for practitioners 

dealing with deposits, checks, clear- 
ing houses, collection of negotiable paper 
by banks, loans and discounts. The 
general principles relating to these sub- 
jects are set forth together with the par- 
ticular applications to our national 
banking system. In addition, there are 
chapters devoted to the interpretation 
of the National Bank Act, to the issue 
of bank notes, and a brief discussion of 
the principles of corporation and insol- 
vency law particularly applicable to 
national banks. There is also a chapter 
upon savings banks. No attempt is 
made to deal with the multitude of 
statutory provisions in the several states 
relating to the local banks and trust 
companies. The National Bank Act 
and the other federal statutes relating 
to national banks are printed in an 
appendix with annotations. There is 
a voluminous index and the _ typo- 
graphical arrangement is of the best. 
The citation of cases does not purport 
to be exhaustive, reference being given 
to the digests of the same publisher for 
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further authorities. The book has suc- 
cessfully realized the author’s purpose, 
namely, to produce a handbook of the 
law of banking and not a treatise, and 
will be found useful by those who have 
to deal with this subject. 


Ss. R. W. 


DUNN’S PURE FOOD AND DRUG 
MANUAL 


Dunn’s Pure Food and Drug Legal Manual. 
Edited by Charles Wesley Dunn, A.M., of the New 
York bar. Federal, state, and territorial general 
and special food, drug, paint, oil, and tur pentine 
laws, rules and regulations, food standards, food 
inspection decisions, and leading decisions of the 
courts. Uniformly classified and arranged cyclo- 
pedia of information. V.1, pp. xxvi, 2347. Dunn's 
Pure Food and Drug Legal Manual Corporation, 
32 Liberty street, New York. ($12 for the 2 v.) 

T its last annual meeting, the 
American Bar Association voted 
its approval of the recommendation of the 
Conference on Uniform State Laws that 
the provisions of the federal Food and 
Drugs Act of 1906 be copied by the 
states. The editor of Dunn’s Manual 
in his introduction to a most valuable 
work refers to the great inconvenience 
to commerce arising from various and 
conflicting legislation, and suggests the 
desirability of the state legislatures 
yielding to the efforts that have been 
made to induce them to make the enact- 
ments of their respective states har- 
monize as closely as possible with those 
of the national government. The pres- 
ent work is needed because of this very 
diversity in state legislation, and will 
help the movement toward uniformity. 
The treatment of the subject is analyt- 
ical and comparative, and the federal 
act is taken as the basis of comparison 
and as the standard food and drugs 
statute. 

The work is in two volumes, of which 
the first lies before us and the second 
is to appear shortly. We are impressed 
by thecomplete and encyclopedic charac- 
ter of the first volume, and by the clear 
and convenient arrangement of its volu- 
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minous materials. Part I is a digest 
of statute law, and Part II contains the 
text of the statutes. The treatment 
is by states arranged in alphabetical 
order, and the digest follows a uniform 
scheme of numbered sections, based on 
the federal law. To ascertain the law 
relating to the use of.colors and bleaches 
in food, for example, it is only necessary 
to turn to no. 36 in the digest of the 
federal law, and to the same number 
under any of the state heads. The testi- 
monials of many public officials bear 
witness to the accuracy with which the 
Manual has been prepared. The quota- 
tions from judicial decisions and from 
administrative orders and bulletins add 
to the value of the work, which is suffic- 
iently up-to-date to include the session 
laws of 1912. 
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BOOKS RECEIVED 


American City Government: a survey of newer 
tendencies. By Charles A. Beard, Associate Pro- 
fessor of Politics in Columbia University. Century 
Co., New York. Pp. 386+ 27 (appendices) + 7 
(index). 

The Government of American Cities. By Wil- 
liam Bennett Munro, Ph.D., LL.B., Professor of 
Municipal Government in Harvard University. 
Macmillan Company, New York. Pp. 385+ 16 
(index). ($2.25 net.) 

The Fourteenth Amendment and the States: a 
study of the Operation of the Restraint Clauses of 
Section One of the Fourteenth Amendment to the 
Constitution of the United States. By Charles 
Wallace Collins, M.A., sometime Fellow in the 
University of Chicago, member of the Alabama bar. 
Little, Brown & Co., Boston. Pp. 174 + 33 (appen- 
dices) + 13 (index). ($2 net.) 

A Journey to Ohio in 1810, as recorded in the 
journal of Margaret Van Horn Dwight. Yale 
Historical Manuscripts. Edited with an _ intro- 
duction by Max Farrand. Yale University Press, 
New Haven. Pp. 64. ($1 met.) 

The Essentials of International Public Law. By 
Amos S. Hershey, Ph.D., Professor of Political 
Science and International Law in Indiana Univer- 
sity, author of The International Law and Diplo- 
macy of the Russo-Japanese War. Macmillan Co., 
New York. Pp. xlviii, 532 + 26 (index). ($3 net.) 
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Administration of Justice. ‘Some Prac- 
tical Remedies for Existing Defects in the Ad- 
ministration of Justice.” By Charles A. Boston. 
61 Univ. of Pa. Law Review 1 (Nov.). 


A valuable paper, dealing in facts rather than 

in generalizations, and most helpful and practi- 
cal on this account. For example, Mr. Boston 
deals with the evils of defective systems of prac- 
tice, and the civil jury. The jury, he says, 
“is the one inapt element in our system of admin- 
istering justice, antiquated, crude and inefficient, 
causing congestion, leading to waste, and per- 
petuating technicality, in order that it may even 
approximate fairness. If judges are for any 
reason not desirable triers of fact, then at least 
the public money would be better spent, public 
business better expedited, and better results 
reached if we had standing triers of fact skilled 
in the art, through experience, and therefore 
better equipped psychologically for their func- 
tion.’ 

The efficiency of the judicial branch of the 
government, says Mr. Boston, is to be secured 
by the establishment and observance of universal 
principles, rather than by the occasional employ- 
ment of any one remedy. ‘The judges,” on the 
whole, “are an unusually conscientious and 


competent body.’’ But the efficiency of judi- 
ciary organization and administration can be 
greatly increased. A more careful selection of 
candidates for the judiciary is needed: — 

“It is always said in discouragement of such 
efforts that you cannot legislate morals into 
people; that you cannot make people good by 
enacting that they shall be good; that is true, 
but you can change a style of dress in a single 
season and for practically a whole sex in a 
civilized land by letting a few people adopt it, 
and a few newspapers talk about it; so you can 
set the reading public all to reading and discuss- 
ing the same book by judicious advertising; 
likewise you can make good manners and better 
ethics fashionable with the bar and the bench by 
advertising them and calling public attention to 
them; and one way to do this is for the bar to 
call attention to proper standards, and to take 
thought for increasing efficiency on the bench 
by directing common thought to the essentials 
of judicial conduct and demeanor.” 


Biography. 
cate.” By J. A. Lovat-Fraser. 
zine and Review 58 (Nov.). 


“Daniel O’Connell as an Advo- 
38 Law Maga- 


“His demeanor towards the judges was at 
times extremely insulting and offensive. ‘Good 
God, my lord’ he once said at Cork Assizes to a 
judge who had employed his evening after his 
day’s work in refreshing his memory upon some 
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point of law, and on coming into court gave 
him a favorable decision, ‘If your lordship had 
known as much law yesterday morning as you 
do this, what an idle sacrifice of time and trouble 
would you not have saved me, and an injury and 
injustice to my client.’ ” 


Comparative Jurisprudence. “Classifi- 
cations of Homicide — A Study in Comparative 
Law.” By D. Oswald Dykes. 24 Juridical Re- 
view 177 (Oct.). 


“The principles of classification of homicidal 
crimes which appear in the French and German 
codes run through the codes of almost all the Con- 
tinental states, with many variations in detail. 
Thus the heaviest penalty is reserved for pre- 
meditated murder and for parricide in the laws 
of Hungary, Italy, Spain, Belgium, and Den- 
mark. ... In passing from Europe to the 
American continent we find at least as great a 
variety of classifications of homicide. Each state 
in the American Union has its own criminal law, 
generally in the form of a code. Some systems 
bear traces of English influence, but the greater 
number follow more closely the Continental 
model.” 


Contempt. “The ‘Third Degree’ and Trial 
by Newspapers.” By Edwin R. Keedy. 3 
Journal of Criminal Law and Criminology 502 
(Nov.). 


“To prevent the ‘third degree’ and trial by 
newspaper, and to remedy two striking defects 
in our criminal procedure it is suggested that a 
statute or statutes be enacted providing for the 
following: — 

“1. That it shall be a misdemeanor, punish- 
able by imprisonment, for any police officer to 
exert any force, mental or physical, against an 
accused person for the purpose of extorting any 
admission or confession. 

“2. That any admission or confession made 
by an accused person in response to interro- 
gatories of the police shall be inadmissible in 
evidence. 

“3. That it shall be a misdemeanor, punish- 
able by fine and imprisonment, for the editor of 
any newspaper to publish regarding an accused 
person statements or comments which create a 
belief in the guilt of the accused before his trial, 
thereby prejudicing him at his trial and inter- 
fering with the proper administration of justice. 
This is an offense at common law (Rex v. Fisher, 
2 Camp. 563, and Rex v. Tibbits, 1902, 1 K. B. 
77), but the courts in this country have hesitated 
to apply it. 

“4. That the trial judge be given power to 
declare the law (he has this power in most states) 
and to comment on the evidence. 

“5. That no judgment of conviction shall be 
reversed unless the trial court committed sub- 
stantial error prejudicial to the defendent, 
thereby causing a miscarriage of justice.” 


Criminal Law. ‘The Fundamental Principles 
of Criminal Justice.” By Hon. Simeon E. Bald- 
win, LL.D. 22 Yale Law Journal 30 (Nov.). 
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“T venture to formulate as the fundamental 
principles of criminal justice the following list: 

“(1) The person accused should have fair 
notice of the charge against him, and a fair 
opportunity to make answer, with the aid of 
witnesses and counsel. 

“‘(2) The tribunal which hears his case should 
be so constituted as to be reasonably independent 
of executive or legislative dictation as to the 
judgment to be pronounced. 

“*(3) The sentence, in case of conviction, should 
be imposed by that tribunal. 

“(4) It should be promptly and publicly made 
known to the convict. 

“(5) In framing it regard should be had (a) 
to the nature and gravity of the offense; (b) 
to the intent of the offender, and the fault to be 
imputed to him; (c) to the natural effect of the 
punishment awarded, in preventing the com- 
mission of similar offenses, whether by himself or 
others, and in satisfying the public conscience; 
and (d) when not capital, to its possible utility 
in improving his moral character.” 


“The Need of a Scientific Study of Crime, 
Criminal Law arfd Procedure— The American 
Institute of Criminal Law and Criminology.” 
By Eugene A. Gilmore. 11 Michigan Law Re- 
view 50 (Nov.). 

Describing the organization and aims of the 
Institute. 

“Proceedings of the Fourth Annual Meeting 
of the Institute.” By the Editors. 3 Journal of 
Criminal Law and Criminology 592 (Nov.). 

This issue of the Journal, besides the com- 
mittee reports elsewhere noted, also contains 
the address of the retiring president, Chief 
Justice John B. Winslow of Wisconsin (p. 506).8 

See Comparative Jurisprudence, Criminal 
Procedure, Evidence, Penology. 


Criminal Procedure. ‘Criminal Procedure.’’ 
(Report of Committee E of the Institute.) 
By Justice William N. Gemmill (Chairman). 3 
Journal of Criminal Law and Criminology 566 
(Nov.). 


Summarizes the results of a questionnaire sent 
to the chief justices of the several states. Detailed 
recommendations are offered. A valuable docu- 
ment. 


“A Progressive Program for Procedural Re- 
form.”” By Nathan William MacChesney. 3 
Journal of Criminal Law and Criminology 528 
(Nov.). 


“The bar has taken little or no interest in the 
movements that go to make up the modern 
criminological reform. Much of the criticism 
against the bar for its unprogressive attitude is 
justified, but the explanation is at hand. How- 
ever much the philosophy underlying penal ad- 
ministration may have changed during the last 
century, such change is known only to the scien- 
tific student of the subject, and while it has 
affected the practices of the administration of 
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the criminal law, it has to a very limited extent 
affected only the actual enactments concerning 
it with which in the first instance the bar is more 
largely, if not exclusively, concerned.” 


See Criminal Law, Penology. 


Due Process of Law. See Fourteenth Amend- 
ment. 


Equal Protection of the Laws. See Race 
Distinctions. 
Evidence. ‘‘Confessions.” By Nicholas J. 


Hoban. 75 Central Law Journal 347 (Nov. 8.) 


“It is generally considered that a confession 
voluntarily made is entitled to the greatest 
weight. ‘Habemus optimum testimonium ret.’ 
A prisoner’s confession involving no question of 
law is sufficient grounds to warrant a convic- 
tion, although there is no corroborating proof of 
his having committed the offense charged. This 
view, however, is very seriously doubted by text 
writers as not being what the English courts 
would hold, if the question was directly presented 
to them, but it clearly is not the American rule. 
It is well settled in this countr$, that there must 
be some corroborating evidence to the con- 
fession in order to establish the prisoner’s guilt; 
but if the commission of the offense be estab- 
lished, it is unnecessary to have any corroborating 
evidence of the prisoner’s criminal agency.”’ 


Extradition. ‘A Report of a Recent Extradi- 
tion Case: Re Macaluso.” By Prof. Charles 
Cheney Hyde. 7 Illinois Law Review 237 (Nov.). 

A brief account of proceedings before United 
States Commissioner Foote in Chicago a year 
ago, resulting in the prompt surrender of the 
culprit to the Italian government. 


Federal Jurisdiction. ‘Limitations on Fed- 
eral Courts in Administering State Law.” By 
Needham C. Collier. 75 Central Law Journal 330 
(Nov. 1). 

Fifteenth Amendment. 
tions. 


See Race Distinc- 


Fourteenth Amendment. ‘Judicial Con- 
struction of the Fourteenth Amendment.” By 
Francis J. Swayze. 26 Harvard Law Review 1 
(Nov.). 


A full and valuable discussion of the entire 
subject. As for the outlook for the future: — 

“Questions as varied as the multitude of human 
affairs will arise. We must continue to define, as 
we have for forty years, by a process of inclusion 
and exclusion. Whether that process shall be 
conducted by the slower and more considerate 
process of the courts where both sides are heard 
and the court feels obliged to vindicate its con- 
clusions by reason, or by the sometimes hastier 
but not always in the end more expeditious 
processes of an electorate or a legislative body 
which may substitute its will for reason, is a 
question of political expediency. A lawyer 
naturally prefers the existing method, hitherto 
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the boast of our American system, but must 
recognize that under a different system the vague 
provision of the Great Charter has frequently 
served a useful purpose in protecting personal 
liberty and private property. Whatever sys- 
tem is followed, language must continue to be 
defined when it becomes necessary to apply it to 
concrete cases. 

“The practical result depends not so much 
upon the language of the written instrument or 
the statutory enactment, as upon the spirit in 
which the language is defined and the law 
administered.” 


See Government. 


General Jurisprudence. ‘What is the Law? 
I.” By Joseph W. Bingham. 11 Michigan Law 
Review 1 (Nov.). 


“T have stated that the field of law is part of 
the field of the science of government. I de- 
limit it further by saying that it includes only 
the organization of the institutions and agencies 
of authoritative government, their concrete 
operations and effects, and the causal facts 
which bring about those operations. These 
things constitute external sequences of phe- 
nomena which correspond to the working field 
of the scientist. Knowledge of such concrete © 
governmental phenomena obtained by observa- ~ 
tion, report, inductive and deductive reasoning, | 
and the other implements of scientific investiga- 
tion, may be generalized into rules and prin- 


ciples. A technical vocabulary and sterotyped 


methods of phrasing may be developed with ac- ~ 


companying definitions. When thorough knowl- 7 
edge so obtained has been fully organized we 
shall have that which may with propriety be 
called a science of law.” 

The treatment here followed offers a striking © 
example of close analytical examination and | 
will repay careful reading. 


Government. ‘Constitutional Law in 1910 © 
—11: The Constitutional Decisions of the 
Supreme Court of the United States in the | 
October Term, 1910.’ By Eugene Wambaugh. 
American Political Science Review, v. 6, p. 513 | 
(Nov.). 


Professor Wambaugh points out that the year 
1910-11 was much more important, from the 
standpoint of federal constitutional law, than 
the previous year; the noteworthy constitutional 
decisions of the Supreme Court were much more 
numerous. He here notices the Oklahoma, 
Kansas, and Nebraska Bank deposit guaranty 
cases (Noble State Bank v. Haskell, etc.,), the 
Standard Oil case, the federal corporation tax 
case (Flint v. Stone Tracy Co.), and the Gompers 
contempt case (Gompers v. Bucks Stove and Range 
Co.). Other cases were: German Alliance In- 
surance Co., v. Hale, in which an Alabama 
statute, prohibiting combinations of insurance 
underwriters, was upheld; Westv. Kansas Natu- 
ral Gas Co., holding that an Oklahoma statute 
designed to keep natural gas from being piped 
out of the state was an interference with inter- 
state commerce; Coyle v. Smith, involving the 
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removal of the state capital of Oklahoma and 
the equality of states; Bailey v. Alabama, in 
which a statute was construed as establishing 
peonage; and Muskrat v. U. S., turning on the 
distinctions between governmental powers, the 
Supreme Court refusing jurisdiction in the 
Cherokee land claims. 

The Gompers and Standard Oil cases are treated 
as of more importance from the point of view 
of political science than from that of constitutional 
law. 

“Statesmanship and the Universities.” By 
Clayton Colman Hall. Forum, v. 48, p. 701 
(Dec.). 

“The solution of social and political problems 
can only be worked out by the scientific study 
of humanity and of human political, social and 
industrial institutions. It cannot be discovered 
either in the laboratory or the hospital. But 
it lies with those who have learned in political 
science to look beneath the surface for the cause, 
and to recognize that, as in medicine, a cure can 
be wrought, not by treating the symptoms with 
palliatives, but only by attacking the disease.” 

Great Britain. “The Legal Status of Sover- 
eignty.” By W. W. Lucas. 24 Juridical 
Review, 185 (Oct.). 

“The sovereignty under the British Constitu- 
tion, looked at from a legal point of view, is a 
graded authority. It embraces, firstly, an activ- 
ity which possesses unqualified authority to 
create rights and duties. This function enjoys 
in law plenary authority, and therefore in per- 
forming its office it is free from all legal liability. 

The second function of sovereignty is 
represented by a discretionary activity to which 
the laws of the creative are committed. It 
supplements them with further legislation of a 
subordinate nature and with administrative 
rules, and it organizes the whole down to the 
point of overt action. . . . The third function 
is simple performance. It possesses no discre- 
tion as to what the duty shall be, but a minor 
discretion only as to how it shall be performed.” 

Ireland. ‘‘The Present Status of the Home 
Rule Question.” By William T. Laprade. 
American Political Science Review, v. 6, p. 524 
(Nov.). 

It is considered not unlikely that the present 
bill will meet the fate of its predecessors of 1886 
and 1893, but that the majority of the British 
electorate will not seriously oppose the bill, and 
that the adoption of home rule in some form is 
only a matter of time. 

See Fourteenth Amendment, Judicial Review 
of Statute Legislation, Judiciary Organization. 


History. ‘‘The Impeachment of Andrew 
Johnson.” I, “The Causes of Impeachment,” 
by Gen. Harrison Gray Otis. II, ‘Emancipation 
and Impeachment,” by Gen. John B. Henderson. 
Century, v. 85, p. 186 (Dec.). 


Two articles which lay bare the political back- 
ground and personal motives behind the attemp- 
ted impeachment of Johnson. Gen. Henderson, 
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one of the survivors of the Senate which wit- 
nessed the proceedings, says: ‘‘It would be well 
if those who are urging the ‘recall’ as a general 
panacea for mistakes and dissatisfaction in the 
working of elections would study the personal 
motives and partisan manoeuvrings which were 
the soul and body of this enormity of injustice 
in American history.” | 


“The Monroe Doctrine Abroad in 1823-24.” 
By William Spence Robertson. American Politi- 
cal Science Review, v. 6, p. 546 (Nov.). 

“Luther Martin and the Trials of Chase and 
Burr — The Impeachment of Justice Chase.” 
By Hon. Ashley M. Gould. 1 Georgetown Law 
Journal 17 (Nov.). 


Homicide. 
Indeterminate Sentence. 


See Comparative Jurisprudence. 
See Penology. 


Insurance. “Purchasers and Mortgagees 
as Assignees of Fire Insurance Policies.” By 
James Edward Hogg. 24 Juridical Review 228 
(Oct.). 

International Law. ‘‘The Law of Nations.” 
By Alpheus Henry Snow. 6 American Journal 
of International Law 890 (Oct.). 


“It seems, therefore, that the time has come 
when supernational law must supplant that 
which is called “international law.” ... As 
a true supernational law must protect and pre- 
serve the nations as well as regulate them in the 
common interests, it is consistent with such a law 
that the nations should decline to submit to 
judicial settlement any questions, which if 
decided adversely to them, would result in their 
destruction.” ’ 

See History, International Prize Court, Mon- 
roe Doctrine, Panama Canal Tolls, Spitzbergen. 


International Prize Court. ‘The Protocole 
Additionel to the International Prize Court 
Convention.”” By George C. Butte. 6 Ameri. 
can Journal of International Law 799 (Oct.). 


“That a uniform body of substantive prize 
law will be applied by the units in this system 
in all parts of the world follows rationally. .. . 
The courts of prize of the various nations re- 
garded as courts of first instance sustain, in 
effect, the same relation to the International 
Court of Prize as inferior municipal courts to 
their court of last resort.” 


See International Law. 

International Relations. 
and France,” II. By Gabriel Hanotaux. 
American Review, v. 196, p. 792 (Dec.). 


“The French civil law is the fruit of the exper- 
ience of a very old nation, itself the inheritor of 
the two great civilizations of antiquity. Such 
is the fact. It expresses the course of living 
which had been preferred by hundreds of genera- 
tions and, like the French language itself, is the 
result of long and well-considered usage. 

“With regard to the relations of husband and 


“North America 
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wife in the marriage tie, of father and children, 
of social beings and social wealth, of capital 
and labor, it speaks with a voice of incomparable 
authority. 

“In most Anglo-Saxon countries, notwith- 
standing the numbers and the standing of the 
legal profession, and perhaps for that reason, 
jurisprudence has remained ina state of astonish- 
ing medievalism, and the countries would find 
advantage in a closer acquaintance with the 
principles of French law. The clear language 
which characterizes the civil code would bring 
an unlooked-for light to such who would read 
it with open minds and serious intent.” 


Judicial Recall. ‘‘The Independence of the 
Judiciary, the Safeguard of Free Institutions.”’ 
By William B. Hornblower. 22 Yale Law 
Journal 1 (Nov.). 


Address delivered at Yale Law School last 
June. 

“The advocates of recall overlook the fact 
that the successors of these incompetent, ineffi- 
cient or corrupt judges are to be selected by 
the voters of the very same constituency which 
is responsible for the election of the incompetent 
or inefficient or corrupt men who are to be re- 
called, and the identical political bosses, or con- 
ventions, or primaries, which selected the re- 
called judges are to select their successors. 
We are thus traveling in a vicious circle.” 


“Social Justice and the Courts.”” By Theo- 
dore Schroeder. 22 Yale Law Journal 19 (Nov.). 


“The recall will do neither the harm nor the 
good that is prophesied, but it is coming. It is 
coming because it is in line with the slowly pro- 
gressing democratization of human institutions 
and therefore right. What good it will do will 
not be of the kind prophesied, but will come by 
indirection. It will tend to make judges more 
thoughtful and give voters an interest and 
opportunity for more enlightenment as to their 
relations to their fellow men. As an educational 
force, slowly, and in the long run, it will do good, 
-and in my judgment aside from this it will do 
little of either good or harm.” 


Judicial Review of Statute Legislation. 
“Judicial Criticism of Legislation by Courts.” 
By Charles G. Haines. 11 Michigan Law Re- 
view 28 (Nov.). 

“If judicial review of legislative acts is to 
remain a part of our system of government is it 
not likely that the dissenting justices have 
pointed the way toward a solution which with- 
out recourse to the recall of judges or without a 
limitation of jurisdiction will make judicial prac- 
tice accord with the wishes of a people demand- 
ing a more democratic government? Since 
constitutions may be interpreted so as to favor 
a wider range of discretion in legislatures with- 
out doing violence to the English language or to 
the honor and integrity of Courts of Justice, may 
we not expect that courts will more frequently 
defer to the judgment of legislatures when laws 
are attacked which involve social or economic 
policies?”’ 
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Judiciary Organization. ‘‘Reorganization 
of the Circuit and Superior Courts of Cook 
County.” By Albert Martin Kales. 7 Illinois 
Law Review 218 (Nov.). 


“The system of rotation among the different 
classes of judicial work by the judges of the 
Superior and Circuit Courts absolutely prohibits 
the judges from becoming expert in the handling 
of judicial business. The existence of such a 
system is preferred by the judges themselves 
and does them incalculable harm not only as 
judges, but when they are obliged to return to 
practice.” 


Legal Education. ‘‘A Morning at the Paris 
Law School.” By Layton B. Register. 61 
Univ. of Pa. Law Review 33 (Nov.). 

An animated account in lighter vein. 


“The first year includes the history of law and 
constitutional law. The study of the Civil Code 
runs through all three years while political 
economy fills an important role during the 
first two years. Criminal and administrative 
law are taught during the second year and a 
choice may then be made between public inter- 
national law and the Roman law of contracts. 
In the third year, commercial law is covered in 
two courses. This includes such important sub- 
jects as the jurisdiction of the commercial 
courts, partnerships and corporations, carriers, 
sales, negotiable instruments, insurance, broker- 
age, admiralty, patents, trademarks, etc. Prac- 
tice, private international law and a choice be- 
tween industrial law and colonial legislation are 
offered during the third year. The program is 
practically the same in all the law schools of 
France, since the degrees of each are equivalent, 
theoretically at least.” 


Legal History. ‘The 125th Anniversary of 
the Drafting of the Constitution of the United 
States, 1787-1912.” By Hon. Hannis Taylor. 
1 Georgetown Law Journal 1 (Nov.). 

Restating the views of the author as to the 
part played by Pelatiah Webster in the history of 
the Constitution. 


Monopolies. ‘The Reason for the Con- 
tinued Uncertainty of the Sherman Act.” By 
Herbert Pope. 7 Jillinois Law Review 201 
(Nov.). 

“The ‘standard of reason which had _ been 
applied at the common law and in this country’ 
must be rejected. The Supreme Court has in 
fact rejected many of its applications. We have 
seen already that in specific instances it has, in 
deciding cases, disagreed with the standard of 
reason as it has been applied in England and in 
some of the states in this country. What the 
Sherman act really means must therefore de- 
pend, not upon how the standard of reason has 
been applied ‘at the common law and in this 
country,’ but upon how the Supreme Court 
thinks it ought to have been applied. The mean- 
ing of the common law itself must first be settled 
by the Supreme Court before it can become a 
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certain guide for the interpretation of the Sher- 
man act.” 

See Patent Monopoly. 

Monroe Doctrine. ‘The Monroe Doctrine — 
Its Precept and Practice.” By Percy F. Martin. 
Fortnightly Review, v. 92, p. 869 (Nov.). 

A British view, from the standpoint of a writer 
on international law. The alleged injustices of 
the policy of the United States, particularly in 
dealing with South American republics, its 
“aggressions, becoming ever more daring and 
ever more successful,”” are dwelt upon. The 
treatment of recent history may not be entirely 
judicial, but does bring a few unpleasant truths 
to light. Sir Edward Grey is severely criticized 
anent the Panama Canal dispute. 

See History. 

Panama Canal Tolls. ‘The International 
Status of the Panama Canal.” By Edward S. 
Cox-Sinclair. 38 Law Magazine and Review 1 
(Nov.). 

We find it difficult to accept the conclusions 
of this article, but it makes an able presentation 
of the case for the United States in the con- 
troversy regarding the construction of the Hay— 
Pauncefote treaty. The writer argues that the 
courts of Great Britain and of the United States 
are qualified, according to the ‘‘acknowledged 
doctrine of international usage,’’ to pass upon 
any issue involving international law, that the 
United States Supreme Court is competent to 
pass upon any question connected with the basic 
law of the canal, and that there is no inter- 
national obligation on the part of the United 
States to submit the construction of its legislative 
act to an international tribunal. Any aggrieved 
party thus has an impartial tribunal in the 
Supreme Court. As for the merits of the con- 
troversy, on grounds of “general justice” the 
position of our Government is upheld. Quoting 
Hall's rules of construction according to the 
plain and reasonable sense of words, Mr. Cox— 
Sinclair takes this view of what a natural, 
literal construction of the treaty necessarily 
entails: — 

“It is necessary for the opponents of the 
United States to contend that the expression 
‘free and open to the vessels . of all nations 
observing these rules’ implies ‘including the 
nation owning and administering the canal,’ 
and that the expression ‘no discrimination against 
any such nation,’ 7.e., ‘observing these rules,’ 
implies ‘or in favor of the nation which enforces 
these rules.’ It seems that this would be a 
strained, though perfectly possible, construction. 
But it is scarcely a construction of ‘literal 
meaning.’ 

“The Panama Canal Act.’”’ By C. A. Heres- 
hoff Bartlett. 38 Law Magazine and Review 15 
(Nov.). 

“It appears that the United States has ex- 
pressly excepted its coastwise trade in thirty- 
one treaties with other commercial countries, 
while Great Britain on her part has also solemnly 
and diplomatically made the same reservation 
in thirty-one treaties with foreign nations, so 


31 


that no fewer than forty-seven commercial 
countries among the international federation of 
friendly powers of the world have by treaty pro- 
nounced themselves in favor of the inviola- 
bility of home or coastwise trade from foreign 
intrusion; and those countries that have not so 
formally expressed themselves have by their 
local laws or immemorial custom tenaciously 
declined to place their coasting vessels on an 
equality with or in the same category as foreign 
vessels. This right of a nation to dominate over 
its own domestic maritime trade has been of such 
constant and unquestioned recognition that it 
has become practically a principle of the law of 
nations.” 

The writer goes on to argue that the treaty 
of 1815, relating to port tonnage duties, has 
been ‘construed favorably to Great Britain’s 
desire to discriminate in favor of its own coast- 
ing trade. Mr. Bartlett, however, fails to point 
out the fact that the coasting trade of England 
is not closed to other nations, and that there 
is the same equality among vessels of different 
nations in the coasting trade as in overseas 
commerce. The argument based on the ac- 
cepted construction of the treaty of 1815 is 
therefore impertinent to the issue. 

As Dr. Baty observes (p. 93 of the same issue), 
an exemption of vessels engaged in coastwise 
trade from payment of canal tolls, not limited 
in terms to vessels of the United States, would 
not be a violation of the Hay—Pauncefote treaty; 
the violation consists in an express discrimination 
in favor of the coasting trade of the United States. 


Patent Monopoly. ‘The Patent Monopoly: 
When does the Patentee’s Right to Dictate the 
Resale Price of his Patented Article Terminate?” 
By Frank J. Hogan. 1 Georgetown Law Journal 
23 (Nov.). 

“The question propounded in the title of this 
article involves great and grave problems of 
economic public policy, affecting in its solution 
our ever important friend, the ultimate con- 
sumer. If unpatented articles can be brought 
under the protection of lawful monopoly, if 
prices can be maintained to an arbitrary stan- 
dard by a legalized system that prevents com- 
petition after the patentee has enjoyed all the 
rights which the patent statutes intended should 
be his, then indeed has the time come for the 
overhauling by Congress of patent legislation.” 


Penology. ‘Indeterminate Sentence and Re- 
lease on Parole.” (Report of Committee F of 
the Institute.) By Edwin M. Abbott (chair- 
man). 3 Journal of Criminal Law and Crimin- 
ology 543 (Nov.). 


“Altogether, a general review of the subject 
must fill those interested with encouragement. 
Not only in this country but throughout the 
world the treatment of convicts as persons who 
are still worthy of reclamation is growing. The 
extension of the parole system to life-termers 
after serving a long term in prison, is another 
evidence of the trend of mind which the public 
is assuming. Of course, in many states, pardons 
have been procured for life-termers, but the 
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growing substitution of a system of parole after 
15 or 20 years in prison, or in some instances even 
less, with a close scrutiny upon the actions of 
the paroled convict, add a humanitarian zest 
in the expansion of the parole system. In Ger- 
many, in England, in Austria, in Norway, in 
Switzerland, in Finland and in other European 
nations has this system of parole been established 
and expanded.” 

The discussion is supplemented by an extended 
appendix epitomizing the existing laws, both 
national and state, including brief comment on 
the general merits of the system of each state. 
The report is a valuable document. 


“Proceedings Following Conviction.’”” By 
Frank L. Randall. 3 Journal of Criminal Law 
and Criminology 517 (Nov.). 


“To be properly equipped for service the 
state should provide a receiving station, to which 
would be taken all convicted felons, who are 
not placed on probation (and many misde- 
meanants also), in the care of officers appointed 
by the commission. Many persons thus received 
could be assigned, without much doubt or delay, 
to the prison, the reformatory, the school for 
feeble-minded, the industrial or training school, 
the state farm for inebriates, the colony for 
epileptics, the hospital for the acute insane, or 
to the state custodial asylum; an institution 
which every state should have, and which should, 
in time, have a larger population than both the 
prison and the reformatory. 

“‘Recidivists in misdemeanors should be de- 
creed to be felons, and should be saved, as far 
as possible, from the consequences which follow 
their weaknesses. No more would we then read, 
in the report of a county workhouse, that over 
three hundred persons had each served more 
than fifty terms therein. As no sane or com- 
petent person will serve repeated terms in a 
workhouse or jail, repeated convictions should 
be accepted as strong evidence of helplessness, 
and conclusive evidence that the person needs 
attention and aid.” 


“The Report of the Commissioners of Prisons.” 
By “Lex.” 38 Law Magazine and Review 68 
(Nov.). 


“The Commissioners lay great stress on the 
classification of prisoners, and urge that all 
courts, in passing sentence, should specify in 
what class the prisoner was to be placed. But 
the person who passes sentence often knows 
little about prison-classes and not much about 
the antecedents of the prisoner. Might it not 
be better to give a free hand to the Prisons 
Commissioners and the prison authorities in 
this matter? The Act of 1898 has not proved a 
success, as this report suffices to show.” 


See Criminal Laws. 


“General Powers and the Rule 
By Albert M. Kales. 
26 Harvard Law Review 64 (Nov.). 


“In short, the fact that a power is a general 
power to appoint by deed or will or a general 
power to appoint by will only has an entirely 
different significance, depending upon whether 


Perpetuities. 
Against Perpetuities.’’ 
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you are considering the validity of the power in 
its inception or the validity of the exercise of a 
power admittedly valid in its inception.’ 


Public Service Corporations. ‘‘Rights and 
Duties of Public Service Corporations.” By 
Hon. J. B. Whitfield, Chief Justice of Florida. 
22 Yale Law Journal 39 (Nov.). 


“The guiding star and controlling purpose 
should ever be to secure to the public the primary 
right to a reasonably adequate service for a fair 
compensation and without unjust discrimination 
as to patrons or service, and to preserve to the 
corporations their absolute right to reasonable 
compensation for service rendered and to security 
against being deprived of their property or of its 
use in violation of law.” 


Race Distinctions. ‘‘The Latest Phase of 
Negro Disfranchisement.”” By Julien C. Mon- 
net. 26 Harvard Law Review 42 (Nov.). 


The “latest phase’’ is supplied by an article 
of the Oklahoma constitution containing the 
grandfather clause in a new form. The writer 
believes that if the case reaches the United 
States Supreme Court, which is doubtful, it 
will be held invalid. There is an illuminating 
discussion of possible remedies. 


“The Constitutionality of Segregation Ordi- 
nances.”” By James F. Minor. 18 Virginia 
Law Register 561 (Dec.). 


“Tt is the conclusion of the writer that such 
legislation will not be overthrown on the ground 
that it denies equal protection of the laws, where 
it does not arbitrarily set apart certain portions 
of a city for the residence of each race, but merely 
requires the residential districts to be allotted to 
each to be automatically determined by principles 
which apply without discrimination to each race. 
But if such an ordinance undertakes to arbitrarily 
set apart residential districts for each race, it 
would seem that,. however good its intention to 
be fair to each, such an assignment could not 
even theoretically be considered a law operating 
equally upon each race. Practically, of course, 
it would assign an inferior section to the colored 
race, although this would be the only possible 
assignment which would not require wholesale 
removals and a complete upheaval and dis- 
turbance of actual conditions as they now exist, 
and would be the practical result of any assign- 
ment, however determined. Such an ordinance, 
requiring the removal of all Chinese residents 
in a city to a delimited, district, has been held 
clearly invalid as an unconstitutional discrimina- 
tion and deprivation of property. Re Lee Sing, 
43 Fed. Rep. 359.” 


Spitzbergen. ‘‘Spitzbergen. "By ‘‘Theta.” 
38 Law Magazine and Review 78 (Nov.). 

“The deliberations of a joint conference of 
Swedish, Norse, and Russian diplomatists have 
led this year to the signature of a Protocol, estab- 
lishing — so far as these nations can accomplish 
it — a régime under which the island is entrusted 
to the administration of a special commission 
calculated to safeguard the interests of the other 
powers. It is tolerably certain that the Protocol 
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will be transformed into a binding treaty in due 
course, to Which the accession of other nations 
will be invited.” 

Wills. ‘The Menace of Testamentary 
Law.” By John H. Wigmore. (Communica- 
tion.) 7 Illinois Law Review 249 (Nov.). 


Dean Wigmore is shocked by the judgment 
of the Illinois Supreme Court in Wilce v. Van 
Anden, 248 Ill. 358, where a testator devised a 
residue to trustees with the direction that it 
be distributed among the testator’s brothers 
and sisters in such manner as they should deem 
advisable and the court held the bequest void 
for indefiniteness. He does not say that the 


Supreme Court did not declare correct law, but 
he does assert that if that is sound law, it is “a 
poor sort of law for this day and generation.” 
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The various technical distinctions léarnedly 
enumerated by Mr. Kales, which make some 
gifts void and others not void, he deems unsuited 
to modern practical needs and an outworn sur- 
vival of the antique. He suggests ‘a careful 
reconstruction of the whole edifice’: 

“T respectfully propose that the Governor of 
this state appoint Mr. Kales and two other 
skilled persons as a commission, to report within 
five years a comprehensive statute on estates 
of property and devises and bequests thereof, 
to the end that a testator’s intentions, as ascer- 
tained from his will, may hereafter be faithfully 
effectuated, so far as practically feasible, in the 
administration of his estate, and that thus the 
whimsicality of the law of estates may cease to 
be an unjustifiable menace to the safety of wills 
lawfully executed.” 
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Defamation. Words Imputing Death not 
Libelous per se — Mental Pain does not Indicate 
Actual Injury to Reputation. N. Y. 


To publish a notice in a newspaper of the 
death of a person, when as a mater of fact he is 
alive, is not actionable per se as libelous, according 
to the decision of the Appellate Division of the 
New York Supreme Court in Cohen v. New 
York Times Co. (New York Law Jour., Nov. 22). 

Jenks, P.J., in upholding the demurrer of the 
defendant, stated the authorities with great 
fullness, and said:— 


“The question, then, whether this publication 
could bea libel per se involves the inquiry whether 
it could have injured the reputation of the plain- 
tiff. Here is a bare item of news in a newspaper. 
The item states that an event has come to pass 
which is looked for in the history of every man, 
is regarded as beyond his control, and therefore 
does not permit the inference that the man has 
done any act or suffered any act which he could 
not have done or which he need not have suffered. 
Prematurity is the sole peculiarity. How can 
the publication of such an event merely as a 
matter of news hold up the subject to scorn, to 
hatred, to contempt or to ridicule so that his 
reputation is impaired? Such publication may 
be unpleasant, it may annoy or irk the subject 
thereof, it may subject him to joke or to jest or 
to banter from those who knew him or knew of 
him, even to the extent of affecting his feelings, 
but this in itself is not enough (Samuels v. Even- 
ing Mail Ass’n, 6 Hun 5; Lombard v. Lennox, 
155 Mass. 70; Du Vivier v. French, 104 Fed. 
278). The question is, as we have seen, whether 


the publication “‘tends to lower him in the opin- 
ion of men whose standard of opinion the court 
can properly recognise, or to induce them to 
entertain an ill opinion of him’’ (Lord Halsbury’s 
Laws of England, supra; Mawe v. Pigott, Ir. 
Rep., 4 C. L., 54, cited both by Lord Halsbury 
and in Folkard’s Starkie on Slander and Libel, 
p. 234). Newell on Slander and Libel (sec. 36) 
quotes Lord Wensleydale: ‘Mental pain or 
anxiety the law cannot value and does not pre- 
tend to redress when the unlawful act complained 
of causes that alone, though where a material 


. damage occurs and is connected with it, it is im- 


possible a jury in estimating it should altogether 
overlook the feelings of the party interested.’ 

“With more than formal respect for the learned 
court at Special Term, due to the learning and 
ability of the justice who presided there, I think 
that this case is not analogous to the cited cases 
of the reduced gentlewoman in Moffatt v. Cauld- 
well (3 Hun 26), of the over-educated scholar 
(Martin v. Press Publishing Co., 93 App. Div. 
531), of the deserted woman (Kirman v. Sun 
Printing & Pub. Ass'n, 99 App. Div. 367), of 
the man dubbed Jack Ketch (Cook v. Ward, 
4M. &. P., 99), or of the alleged suicide (Cady 
v. B’klyn Union Publishing Co., 23 Misc. 409), 
for in each of them there was not publication of 
a mere matter of news, but the incident was used 
not alone to point a moral, but to adorn a tale 
narrated in a sensational vein.” 

Monopolies. Restraint of Trade under Sher- 
man Act— Combination of Manufacturers and 
Jobbers for Sale of Patented Articles — Rights 
of Patentees —“‘ Bath Tub” Trust. U.S. 

In Standard Sanitary Mfg. Co. v. U. S., de- 
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cided Nov. 18, the United States Supreme Court 
sustained the decree of the United States Dis- 
trict Court of Maryland, Mr. Justice McKenna 
delivering the opinion of the Court. The deci- 
sion abrogated the so-called “license agreements” 
by which manufacturers of 85 per cent of the 
sanitary enameled ironware in the United States 
were bound together in a combination to control 
output and restrict prices. The Court said:— 

“Before the agreements the manufacturers of 
enameled ware were independent and competi- 
tive. By the agreements they were combined, 
subjected themselves to certain rules and regu- 
lations, among others, not to sell their product 
to the jobbers except at a price fixed, not by 
trade and competitive conditions, but by the 
decision of the committee of six of their number, 
and zones of sales were created. And the jobbers 
were brought into the combination and made its 
subjection complete and its purpose successful. 
Unless they entered the combination they could 
obtain no enameled ware from any manufacturer 
who was in the combination, and the condition 
of entry was not to resell to plumbers except at 
the prices determined by the manufacturers. 
The trade was, therefore, practically controlled 
from producer to consumer, and the potency of 
the scheme was established by the co-operation 
of 85 per cent. of the manufacturers, and their 
fidelity to it was secured, not only by trade ad- 
vantages, but by what was practically a pecuni- 
ary penalty, not inaptly termed in the argument 
‘cash bail.’ ... 

“The agreements clearly, therefore, trans- 
cended what was necessary to protect the use of 
the patent or the monopoly which the law con- 
ferred upon it. They passed to the purpose and 
accomplished a restraint of trade condemned 
by the Sherman Law... . 

“The added element of the patent in the case 
at bar connot confer immunity from a like con- 
demnation for the reasons we have stated. And 
this we say without entering into the considera- 
tion of the distinction of rights, for which the 
Government contends, between a patented article 
and a patented tool used in the manufacture of 
an unpatented article. Rights conferred by 
patents are indeed very definite and extensive, 
but they do not give any more than other rights 
an universal license against positive prohibitions. 
The Sherman law is a limitation of rights, rights 
which may be pushed to evil consequences and 
therefore restrained.” 


Merger of Partly Competing Railways through 
Stock Control — Sherman Act — Competing Traf- 
fic, if of Substantial Volume, Though Relatively 
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Small, Involves More than Incidental Restraint 
of Trade. US. 


In a sweeping decision which went much further 
than the Northern Securities decision, the Supreme 
Court of the United States unanimously held, 
Dec. 2, that the Harriman merger of the Union 
Pacific and Southern Pacific Railroad companies 
constituted a combination in restraint of trade 
within the meaning of the Sherman Anti-Trust 
law, and should be dissolved. U.S. v. Union 
Pacific Ry. et al., Oct. term, no. 446. 

Answering the contention that at no time did 
the Union Pacific acquire a majority of Southern 
Pacific stock, the court said :— 

“It may be true that in small corporations the 
holding of less than a majority of the stock would 
not amount to control, but the testimony in this 
case is ample to show that, distributed as the 
stock is among many stockholders, a compact 
united ownership of 46 per cent is ample to con- 
trol the operations of the corporation. This is 
frankly admitted by Mr. Harriman, the prime 
mover in the purchase of the Southern Pacific. 
It was purchased, he declared, for the purpose 
of getting a dominating interest in the Southern 
Pacific company. 

“The consolidation of two greatc ompeting 
systems of railroad engaged in inter-state com- 
merce by a transfer to one of a dominating stock 
interest in the other creates a combination, which 
restrains inter-state commerce within the mean- 
ing of the statute, because, in destroying or 
greatly abridging the free operation of competi- 
tion theretofore existing, it tends to higher rates. 
( United States v. Joint Traffic Association, supra, 
577.) 

“It directly tends to less activity in furnishing 
the public with. prompt and efficient service in 
carrying and handling freight and in carrying 
passengers, and in attention to and prompt ad- 
justment of the demands of patrons for losses, 
and in these respects puts inter-state Commerce 
under restraint. 

“Nor does it make any difference that rates 
for the time being may not be raised and much 
money spent in improvements after the combina- 
tion is effected. It is the scope of such combina- 
tions and their power to suppress or stifle com- 
petition or create monopoly, which determines 
the applicability of the act. (Pearsall v. Great 
Northern Railway Company, 161 U. S. 646, 676; 
United States v. Joint Traffic Association, supra.) 

“It is urged that this competitive traffic was 
infinitesimal when compared with the gross 
amount of the business transacted by both roads, 
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and so small as only to amount to that incidental 
restraint of trade which ought not to be held to be 
within the law. But we think the testimony 
amply shows that while these roads did a great 
deal of business for which they did not compete, 
and the competitive business was a comparatively 
small part of the sum total of all traffic, state and 
inter-state, carried over them, nevertheless such 
competing traffic was large in volume, amount- 
ing to many millions of dollars. 

“Before the transfer of the stock this traffic 
was the subject of active competition between 
these systems, but by reason of the power arising 
from such transfer, it has since been placed under 
acommon control. It was by no means a negli- 
gible part of a large and valuable part of 
inter-state commerce which was thus directly 
affected.” 

Mr. Justice Day delivered the opinion of the 
Court. : 


Patents. See Monopolies. 


Railways — Electric Trolley Car a 
Mass. 


Street 
“Vehicle.” 


In a majority opinion handed down Nov. 26, 
the Massachusetts Supreme Judicial Court, in 
the case of Foster v. Curtis, 99 N. E. 961, held 
that an electric car is a vehicle in the mean- 
ing ‘‘of the law of the road” and the driver of an 
automobile or other vehicle going in the same 
direction as a car must turn to the left. Chief 
Justice Rugg and Justices Loring and Hammond 
dissented, holding that the electric car is not a 
vehicle. In this case the plaintiff was struck by 
the defendant’s automobile as he alighted from 
the rear of a car. 


Trade Unions. Defamation — Immunity 
from Actions for Tort — English Trade Disputes 
Act. England. 


An interesting decision has been rendered in 
the House of Lords, to the effect that trade-unions 
in England are-absolutely immune from actions 
for tort under the Trade Distputes Act of 1906. 

In Vacher v. London Society of Compositors, the 
tort complained of lay in the circulation by the 
defendant society of an alleged libel upon the 
plaintiffs. The House of Lords declined to fol- 
low several cases which held that a union may be 
liable for defamation, construing the statute as 
clearly absolving the unions from civil process. 
A certain qualification embodied in the statute 
was held not to affect the express rule of absolute 
immunity, protecting the trade union against 
an action in respect of any tortious act, instead 
of restricting its immunity to tortious acts com- 
mitted in contemplation or furtherance of a trade 


35 


dispute. The decision of a majority of the 
Court of Appeal was thus affirmed. 

Unfair Competition. Trade Names. 

U.S. 

That an injunction will not lie against a cor- 
poration which employs as a trade name a per- 
sonal name which is the same as that used by 
another business, and the business of which does 
not come into competition with the other busi- 
ness, was the decision of the United States Cir- 
cuit Court of Appeals for the seventh circuit, in 
Borden Ice Cream Co. v. Borden’s Condensed Milk 
Co. of New Jersey, decided at Chicago recently 
(Chicago Legal News, Nov. 23). The Court 
(Carpenter, D.J.,) said:— 

“A personal name, such as ‘Borden,’ is not 
susceptible of exclusive appropriation, and even 
its registration in the Patent Office cannot make 
it a valid trade mark. Howe Scale Co. v. Wycoff, 
198 U. S. 134; Elgin Natl. Watch Co.v. Illinois 
Watch Case Co., 179 U. S. 665; Singer Mfg. Co. 
v. June Mfg. Co., 163 U. S. 169; Brown Chemical 
Co. v. Meyer, 139 U. S. 540. 

“There is no charge made in the bill that the 
appellants are infringing, or propose to infringe 
upon any technical trade mark of the appellee, 
so we may dismiss any claim for relief upon that 
score. 

“The only theory upon which the injunction 
in this case can be sustained is upon that known 
as unfair competition. Relief against unfair 
competition is granted solely upon the ground that 
one who has built up a good will and reputation 
for his goods or business is entitled to all of the 
resultant benefits. Good will or business popular- 
ity is property, and like other property will be 
protected against fraudulent invasion. 

“The question to be determined in every case 
of unfair competition is whether or not, as a 
matter of fact, the name used by the defendant 
had come previously to indicate and designate 
the complainant’s goods. Or, to put it in another 
way, whether the defendant, as a matter of fact, 
is, by his conduct, passing off his goods as the 
complainant’s goods, or his business as the com- 
plainant’s business. . . . 

“The name ‘Borden,’ until appellants came 
into the field, never had been associated with com- 
mercial ice cream. By making commercial ice 
cream the appellants do not come into competi- 
tion with the appellee. In the absence of com- 
petition the old company cannot assert the rights 
accruing from what has been designated as the 
secondary meaning of the word ‘Borden.’ The 
phrase ‘unfair competition’ presupposes com- 
petition of some sort. In the absence of competi- 
tion the doctrine cannot be invoked.” 
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THE BATH TUB CASE 


Y the decision in the Bath Tub case 
(Standard Sanitary Mfg. Co. v. 

U. S., decided Nov. 18) the Supreme 
Court has now formulated the doctrine 
that the patent law does not afford legal 
protection to an agreement into which 
manufacturers and dealers enter with 
the manifest purpose of suppressing com- 
petition and controlling prices. In con- 


sidering such an agreement in future, the 
Court will look at the actual facts lead- 
ing up to it and to the intention of the 
parties, and where it finds simply an 
attempt to restrain trade in violation 
of the purpose of the Sherman act, under 


cover of the supposed rights of patentees, 
it will deal with the combination as 
merely an unlawful monopoly subject to 
the remedies provided by the anti-trust 
law. In this way the chief objections 
to the present state of the patent laws, 
as shown by the fears expressed by 
Chief Justice White in his dissenting 
opinion in the Mimeograph case, have 
been met, and the principal argument for 
the passage of the Oldfield bill pending 
in Congress has fallen to the ground. 
No other recent decision goes further 
in restricting the rights of patentees. 
It marks the latest stage of judicial 
limitation of freedom of contract in the 
sale of goods. In some respects, the 
sale of all goods, whether patented or 
not, may be regarded as subject to the 
same general considerations. In Dr. 
Miles Medical Co. v. Park, 220 U. S. 373, 
the Court limited the right of the manu- 
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facturer of unpatented goods to control 
the price paid by the consumer. In 
Bobbs-Merrill Co. v. Straus, 210 U. S. 
339, it established that no restriction 
could be placed upon the vendee’s right 
to sell a copyrighted book. In Henry v. 
Dick Co., 224 U.S. 1, the Court seemed 
to take a liberal view of the right of a 
patentee to impose restrictions upon the 
purchaser’s use of the patented article, 
but this latest decision in the Bath Tub 
case dissipates the notion that the 
patentee is the recipient of any extraor- 
dinary privilege in the enjoyment of his 
monopoly of sale. 

All the limitations in the foregoing 
cases are subtractions from the com- 
mon law right of the owner or vendee of 
goods to sell them on what terms he 
chooses. Such a right is not properly 
a patent right, for letters-patent do not 
confer any privilege with regard to thesale 
of goods which the owner of unpatented 
goods did not have at common law. A 
merchant has always had the right to 
sell his goods on ,whatever terms he 
deems advisable, consonant with public 
policy. He may insert into a contract 
of sale any covenants he may desire, 
and the contract is valid if not void for 
lack of consideration. A paper manufac- 
turer, for example, may stipulate with 
purchasers that his paper is to be used 
only as a writing paper, and such an 
agreement is supported by sound con- 
sideration if it serves to assist him to 
establish the reputation of a certain 
writing paper bearing a particular trade 
name. Such at least was once the law. 
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The facts in Dr. Miles Medical Co. v. 
Park were essentially similar. There the 
manufacturer sought to enjoin a Cin- 
cinnati firm from selling proprietary 
medicines at cut rates, and Mr. Justice 
Holmes, dissenting, said: ““There is no 
statute covering the case; there is no 
body of precedent that, by ineluctable 
logic, requires the conclusion to which 
the court has come.” 

In the Bobbs-Merrill case adherence 
to this principle of a vendor’s freedom 
of contract would have enabled the 
owner of the copyright to regulate the 
terms of all successive sales of the copy- 
righted book, and the question does not 
seem really to have turned on the law 
of copyright, but on rights of property 
in general. In the Mimeograph case it 
was properly held that restrictions on 
the use of the article sold might be im- 
posed in the form of a so-called ‘‘license 
restriction,’’ but there again the extent 
of the vendor’s right, rather than the 
patent law, really furnished the point 
in controversy, and the attitude of the 
Court, in treating the problem as one of 
patent law and in dealing with the vio- 
lation of the agreement of sale as an 
infringement of patent, was somewhat 
strained. In the Bath Tub case, why 
should not the owners of the patent, 
and their assignees or licensees, by virtue 
of their control of their own property, 
have been permitted to sell it on such 
terms as they saw fit, and to enter into 
such arrangement for the marketing of 
their product as they chose? 

The situation may perhaps be more 
clearly grasped if we treat the Bath Tub 
case as no more involving than the 
Mimeograph case any question peculiar 
to patent law, but the rights of vendors 
of goods in general. The common law 
freedom of contract has been limited, 
as we have seen, by various decisions 
which are in effect an exercise of the 


police power holding certain methods of 
sale to be contrary to public policy. 
Suppose the vendors of a certain pro- 
prietary medicine, or other unpatented 
article, had combined in the same manner 
as the defendants in the Bath Tub case 
for the purpose of controlling prices, 
would the case then have presented cir- 
cumstances essentially dissimilar? On 
the authority of Dr. Miles Medical Co. v. 
Park no right of monopoly of sale would 
have been sustained, but in the absence 
of that decision the question would be 
whether the proprietary rights of the 
vendors in question could be exercised 
by them in combination, obviously not 
for the purpose of stifling competition, 
as they operate in an open market, but 
for the purpose of maintaining as high 
a uniform price as the market would 
stand. The law of conspiracy is appli- 
cable to such a case, and it is not neces- 
sary to hold that the conduct of the 
defendants would have been lawful if 
the same acts committed by only one 
of them separately would have been 
lawful. In these days of large corpora- 
tions an individual may be more danger- 
ous to the public welfare than a com- 
bination of individuals, but that is be- 
side the point. The common law of 
conspiracy, and the statutory phase of 
it presented by the Sherman act, would 
have furnished a convenient peg on 
which to hang a judicial finding of the 
guilt of any defendant entering into an 
unlawful combination, whether a paten- 
tee or an ordinary owner of chattels. 
Obviously it is time to call a halt to 
those who speak of a patentee’s unre- 
stricted monopoly of sale. His patent 
confers the right of exclusive manufacture 
o his product, and perhaps also the 
exclusive right to its use, but in selling 
it he is subject to the exercise of the 
police power, like the vendor of any un- 
patented article, and even such protec- 
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tion as may have been afforded by the 
Mimeograph and other cases is likely 
to be taken away, so that the patentee 
will occupy no more favored position 
than the holder of a copyright or ordi- 
nary trade-mark. It may be that these 
limitations in the interest of public 
policy are sound, at all events they are 
likely to come by legislative action if 
not anticipated by judicial construction. 
The time, however, has arrived to dis- 
tinguish between the law of trade in 
general and the law of patents. In the 
Mimeograph case the legal fiction of an 
infringement of patent by violation of a 
license restriction served only to con- 
fuse, and in the Bath Tub case it is 
puzzling to learn that conduct serving 
to promote enjoyment of the fruits of a 
patent ‘‘transcended what was neces- 
sary to protect the use of the patent or 
the monopoly which the law conferred 
upon it.” The rights of the patentee 
may be limited by new law of trade, but 
they are not limited by anything inher- 
ent in the privilege of a patentee, whose 
profits are not restricted by anything 
in the terms of his letters-patent. 


LAW ON THE LINKS 


N England Justice Scrutton is said 
to enjoy the distinction of being the 

first judge to perform a judicial act on 
the golf links. Justice Scrutton has 
been called the vacation judge, since he 
sits in court on Wednesdays to hear 
urgent applications that cannot wait 
until the law courts sit in the ordinary 
course. 

One day not long ago he was met on 
the links by a lawyer who asked him to 
order notice to be given to a party that 
an injunction would be applied for 
against him. In court the Judge de- 
scribed the incident. 

“I remember it,” he said. ‘The appli- 
cation was made to me just before I 
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made a very excellent shot from the 
tee and I granted it before I took my 
put.” 

The only novelty, some one has 
pointed out, is the locus in quo. 


THE ENGLISH DIVORCE REPORT 


T TOOK the English Royal Divorce 
Commission a long time to make 
its report, and on account of the com- 
posite character of the commission, 
which was large and made up from many 
different professions, we did not expect 
the close approach to unanimity on 
leading principles revealed in what seems 
to be regarded an excellent document. 
From the American standpoint the 
recommendations present no_ radical 
features. The commission would put 
the two sexes on an equal footing in the 
divorce court, as in our own country, 
and the proposed increase in the grounds 
of divorce does not admit any new causes 
not found in our own proposed Uniform 
Divorce Act or in typical statutes of 
states not classed in this respect as ultra- 
conservative, such as New York and 
South Carolina. The proposed grounds 
of divorce areadultery, desertion, cruelty, 
incurable insanity, habitual drunkenness 
found incurable after a certain period, 
and imprisonment under commuted death 
sentence. The recommendations, how- 
ever, go further than our own Uniform 
Act in enlarging two of the -grounds of 
divorce, as it is proposed that the incur- 
able insanity of either party, after five 
years’ confinement, rather than the 
“‘hopeless”’ insanity of the husband alone, 
shall justify a severing of the knot, and 
as cruelty is loosely defined, and is dan- 
gerously vague in comparison with the 
extreme cruelty of our own proposed act, 
endangering the life or health of the 
opposite party or rendering cohabitation 
unsafe. It is to be hoped, therefore, 
that cruelty will be carefully defined in 
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any legislation that England may choose 
to adopt. The attitude of the three 
dissenting commissioners, Sir William 
Anson, the Archbishop of York, and Sir 
Lewis Dibdin, who oppose any extension 
of the present grounds of divorce, is 
remarkable and probably will have little 
effect upon the action of Parliament. 

The proposal that permanent separa- 
tion be abolished and divorce substituted 
in its place will be commended as in the 
interest of morality. Courts are still to 
be allowed to issue temporary separation 
and maintenance orders, in cases of 
drunkenness and cruelty, but the secur- 
ing of what is de facto a divorce but by 
legal fiction not a divorce is to be made 
impossible. 

One of the chief evils which the Com- 
mission was formed to redress was that 
of the inaccessibility of the divorce 
court to poor people. The majority 
report accordingly recommends, in ad- 
dition to local sittings of the High Court, 
making the journey to London unneces- 
sary in the case of the poor, and in addi- 
tion to the cheapened procedure in the 
local sessions, a thorough system of 
legal aid to the poor which grants every 
facility for proceedings in forma pauperis 
where the applicant can show a proper 
prima facie case. 

The Law Times is opposed, we think 
with good ground, to the recommenda- 
tions’ regarding the local administration 
of the divorce law. It finds fault with 
the proposed exclusion of all but the 
poor from the local sittings of the court, 
and favors one uniform system for the 
whole realm, making it possible for any 
one, rich or poor, to sue for divorce 
either in London or at selected centres. 
It vould also have the local sessions of 
the High Court presided over not by com- 
missioners, but by High Court judges, 
who are better fitted by training and 
experience to discharge the functions 
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of a divorce tribunal. Lest such a 
system be more expensive to the litigant 
than one involving proceedings before 
commissioners only, the Law Times 
urges that the fees, costs, and procedure 
of the Probate, Divorce and Admiralty 
division be so revised as to be available 
to all who desire to avail themselves of 
the opportunities of the new system. 

We have previously expressed our dis- 
approval: of secret divorce proceedings 
(22 G. B. 45) and our commendation of 
that section of the Uniform Divorce Act 
which directs that all divorce proceedings 
shall be public. The majority report 
would allow a judge, at his discretion, to 
hold proceedings in camera when he 
considers that the evidence is unsuitable 
for publication in the interests of decency 
or morality. The minority report con- 
curs in the recommendation. No mem- 
ber of the Commission would abolish the 
“inherent jurisdiction’ of hearing cases 
in camera. Mr. J. A. Spender, how- 
ever, would restrict the privilege to 
prevent its abuse merely in the interest 
of parties who desire secrecy, and sug- 
gests legislation regulating newspaper 
reports. He would forbid reports in 
the public press till a case is concluded, 
in order to overcome the evil of long and 
detailed accounts running from day to 
day with sensational incidents. He 
believes that by such precautions the 
community would reap the moral advan- 
tage of a wholesome publicity. We 
cannot see how regulation of press publi- 
cations would not answer every objection 
which might be based on considerations 
of decency, and how this would not 
completely remove every justification 
for proceedings in camera. The some- 
what analogous case of the law of news- 
paper contempt, which is so much more 
effectively enforced in England than in 
our own country, affords some ground 
for the feeling that the success of this 
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expedient as an all-sufficient remedy 
would be a foregone conclusion. 


A NEW LAW SCHOOL REVIEW 


HE Georgetown Law Journal, the 
first issue of which appeared in 
November, will be welcomed to the 
ranks of law school journals. As the edi- 
tors rightly say, Georgetown is not newly 
arrived among the leading law schools of 
the country, and the publication of a 
review should perhaps earlier have been 
attempted. The first number contains 
articles of timeliness and importance. 
Frank J. Hogan’s discussion of “The 
Patent Monopoly”’ is extended and use- 
ful. The standard set is high, and we 
doubt not that the Green Bag will often 
have occasion to direct the attention of 
its readers to noteworthy matters in the 
pages of the Georgetown Law Journal. 


MR. DOOLEY’S OPINION OF OUR 
CRIMINAL PROCEDURE 


R. Dooley’s reflections, “On Trial 

by Jury,” make it apparent that 

the discussion of defects in criminal pro- 
cedute has by no means escaped him. 
He is struck by that contrast between 
England and America which so often 
serves as a text for elucidation. ‘Th’ 
laws an’ th’ language ar-re th’ same in 
th’ two counthries but they’re pro- 
nounced diff’rent.’”” In England, he 
says, a man is presumed to be innocent 
until he is proved guilty, and they take 
it for granted that he is guilty; in this 
country he is presumed to be guilty until 
he is proved guilty, and after that, is 
presumed to be innocent. This seems 
to imply that the legal burden of proof 
and the actual burden of proof do not 
coincide. Whatever presumption of 
innocence a prisoner may be entitled 
to at law, it may be disregarded in the 
actual conduct of a trial; this is what 


The Green Bag 


Mr. Dooley would say, and he is un- 
doubtedly voicing a common opinion 
of laymen that the criminal law is 
administered with other purposes than 
the single-minded aim of detecting the 
guilty and protecting the innocent. He 
plainly considers the English system to 
bear too heavily on the innocent, and 
the American system to be too lenient 
to the guilty; and each system seems 
to him as bad as the other. But it is 
not of the traditions of the criminal law 
that he makes mockery, but rather of 
their supposed neglect and abuse, and 
thus he joins the ranks of those who 
would like to see the ideal of the common 
law perpetuated and justice impartially 
administered in accordance with time- 
honored principles. 

Mr. Dooley’s estimate of English 
criminal procedure is warped by a too 
evident anti-British prejudice, which 
serves as a means of averting unpopular 
comparisons to the disadvantage of our 
own courts of law. His picture of the 
method of trial is extravagant and 
whimsical in both cases, but it is the 
American system which really has most 
to fear from his satire. No truthfulness 
in the description of the English judge 
will be recognized. We all know that 
he refrains from anything which might 
influence the jury regarding the merits, 
in his analysis of the evidence, and his 
charge does not deserve to be burlesqued 
in this fashion: ‘‘Pris’ner at th’ bar, it 
is now me awful jooty to lave ye’er fate 
to a British jury. I will not attimpt to 
infloonce thim in anny way. I will not 
take th’ time to brush away th’ foolish 
ividence put in in ye’er definse. Ye’er 
lawyers have done as well as they cud 
with nawthin’ to go on.’ Outside 
comic opera, an English judge whose 
instruction to the jury could be para- 
phrased in this strain is inconceivable. 
But the description of the American 
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judge is much closer to fact. He may 
not, in terms, instruct the jury that 
“he’s all up in th’ air about th’ case an’ 
doesn’t know what he ought to say to 
thim,” but the absurd rule prevailing 
in many of our jurisdictions which pre- 
vents a judge from commenting on any 
portion of the evidence practically relieves 
him of the duty to make any effort to 
secure an intelligent verdict. The use- 
lessness of such a judge as a part of the 
machinery of justice is dramatically 
exhibited by Mr. Dooley in words vividly 
portraying his impotence: 

“Th’ pris’ner is brought into coort, 
smilin’ an’ cheerful, th’ flashlights boom, 
th’ cameras click, th’ ladies swoon, an’ 
th’ judge says with a pleasant smile: 
‘It is me dhread jooty to sintince ye to 
th’ Coort iv Appeals. Long life to ye.’ ” 

The Crippen case is doubtless fresh 
in Mr. Dooley’s mind, yet in that case 
the rights of the accused were scrupu- 
lously cared for, and the speed of the 
proceedings does not justify the conclu- 
sion that he did not have a fair oppor- 
tunity to clear himself. If Mr. Dooley 
would let us look upon the English sys- 
tem to relieve our eyes of the strain of 
beholding the caricature of justice offered 
by our own procedure at its worst, his 
satire would make a more telling im- 
pression. He sees the absurdities of 
protracted postponement of the trial, of 
the laborious method of impanelling a 
jury, of that too indulgent demeanor of 
judges and other officials toward the 
prisoner which panders to newspaper 
sensationalism, of toleration of frivolous 
defenses, of over-attention to technicali- 
ties with regard to admission or exclusion 
of evidence, and of improper reversals on 
purely technical grounds. The evils 
are of course overstated, and some of 
our courts are conspicuously free. from 
many if not from all of them, but the 
sombre truth underlying much of Mr. 


Dooley’s buffonery will be recognized, 
and it will be long before our procedure 
will be so purged of these defects as no 
longer to offer humorists an inviting 
field for sarcasm. One does not make 
mockery of justice, of liberty, or of any 
other sacred possession of the American 
people, and so soon as our courts come 
to be administered with due regard to 
their higher function any mockery of 
them will provoke resentment rather 
than mirth. Many successors to Mr. 
Dooley can doubtless continue, before 
that Utopian .event, to employ his 
methods of entertainment to the delight 
of a sympathetic audience. 


THE ETHICS OF ADVOCACY IN 
AN UNJUST CAUSE 


EFERRING to Brougham’s famous 

speech before the judges of the 

Queen’s Bench in defense of Queen Caro- 
line, the Law Journal has this to say: 


The real truth is that Brougham intended to 
address a threat to George IV and his advisers 
rather than to frame a considered statement of 
the duties of an advocate. . The allegaiion 
{of Disraeli] that advocates are permitted to say 
anything “provided they be paid for it” is 
entirely contrary to the traditions and practice 
of the profession. Within the last few days the 
Lord Chief Justice, as president of the Court of 
Criminal Appeal, has reproved a member of the 
bar who, knowing that his client had already 
been convicted, sought to secure his ‘acquittal 
by appealing to the jury in impassioned language 
not to attach the stigma of criminality to his 
name. It has always been recognized that an 
advocate is bound, in doing his utmost for his 
client, to have regard, in the words of Sir Alex- 
ander Cockburn, to “the eternal and immutable 
interests of truth and justice.” ! 


The duty of an advocate in an unjust 
cause has received interminable discus- 
sion, and if the high-sounding words 
of Cockburn smack somewhat more 
strongly of the ideal than of the reality, 


1Law Journal, London, Nov. 30, 1912, p. 717. 
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hardly any one will deny that the ethics 
of the profession are undergoing an im- 
provement and that a rule more satis- 
factory than the American Bar Associa- 
tion canon may be looked for in the 
near future. Asa tentative expression of 
the highest ideals and traditions of the 
bar, we have the hardihood to propose 
the following rules which may perhaps 
not be so utterly Utopian as to merit the 
unqualified disapproval of our readers: 


In General.— An advocate has a two-fold 
function to periorm, as an officer of the court 
and as the representative of his client in the 
conduct of a lawsuit. He thus owes duties 
alike to the court and to his client. When these 
two kinds of duties come into conflict his duty 
to the court takes precedence. But in view of 
the fact that his client has no right to demand 
of the court anything but impartial justice, the 
fulfillment of the advocate’s duty as an officer 
of the court involves no breach of his duty to 
his client, and vice versa. 


The Duty of the Advocate to the Court. — As an 
officer of the court, the function of the advocate 
is not judicial, as he is in close personal contact 
with one of the parties to the controversy, and 
is more conversant with the circumstances of his 
client’s cide of the case than of those of the oppo- 
site side. Nor is his function that of a party to 
the dispute, as the ethics of his profession pro- 
hibit the prostitution of his talents for fees. 
His function is rather that of an intermediary 
between court and client, and his relation to the 
court is advisory or intercessory. 

An advocate is not bound to advise the court 
of anything which may aid the cause of the 
opposite party, that being the allotted duty of 
opposing counsel, but he is precluded from 
suppressing anything which may destroy or 
weaken his client’s cause, and he is obliged to 
present the case with complete regard for the 
interests of truth and justice. He is bound to 
urge a fair, impartial view of his client’s case 
upon the attention of the court, and to seek to 
the best of his ability to state the whole truth, 
rather than to present a distorted or fragmen- 
tary statement of the law and facts. If the law 
and facts do not tavor his client’s success in the 
controversy, his sole effort must be expended in 
preventing the imposition of unjust and excessive 
remedies. 
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The Duty of the Advocate to his Client. — An 
advocate is bound by his duty to his client to 
urge every point in his favor which he can con- 
sistently with truth and justice, without invit- 
ing the tribunal to pronounce a partial or one- 
sided judgment, and he should give his client 
the benefit of any reasonable, legitimate doubt 
which he may entertain of the merits of his 
client’s case, and present the case with as much 
liberality of view as he conscientiously can, that 
the decision of the tribunal may not be fore- 
stalled or prejudiced when it cannot be clearly 
foreseen. 

An advocate is also bound to expose the 
weaknesses of his adversary’s case, if he deems 
them of material importance, and to avail him- 
self of every proper presumption which he 
honestly believes may operate to his opponent’s 
disadvantage. He should first endeavor to master 
his client’s side of the controversy completely 
and to present the case with all the sympathy 
to which the client may be entitled, and he 
should then work for as liberal a judgment in his 
behalf or as considerable a mitigation of remedy 
as the ends of justice may require. 


PETITION TO HAVE GOVERNOR 
HANGED 


ANY instances have been cited 

wherein executive clemency exer- 
cised on the strength of petitions from 
the people has been misplaced; but this 
was never more clearly shown than in a 
case that occured in Baltimore in the 
days of the “Know-Nothing Party,” 
when ldwlessness was rife. 

A youth, a member of a prominent 
family, had shot and killed a neighbor, 
through a window in his house. The 
youth was tried, convicted, and sen- 
tenced to hang. As the day approached 
for his execution, a petition with many 
signatures was sent to the Governor; 
but one of the influential citizens of 
Baltimore, resolved that a pardon should 
not be granted if he had power to pre- 
vent it, protested to the Governor. 

“But,” replied the Governor, “‘see 
how strongly the petition reads, and 
how numerously it is signed.”’ 
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“Governor,” said the visitor, “if you 
will give me twenty-four hours I will 
bring here a petition signed by the same 
men who signed this one, and they will 
petition the Legislature to hang you. 
Allow me but twenty-four hours.”’ 

The stay of sentence was granted, 
and in twenty-four hours the visitor 
returned. He handed the Governor a 
petition with this remark: 

“Observe the names, and then read 
the petition.” 

The Governor found that the names 
were identical with those in the first 
petition. The body of the petition read 
as follows: 

“Whereas the Governor of Maryland 
is notoriously open and defiant in the 
violation of law, and whereas he has 
been found to be guilty of treason, we, 
the undersigned, pray the Legislature 
of the State of Maryland to condemn 
the said Governor to be hanged.” 

This was too much for the Governor; 
and the result was that the murderer 
was hanged. 


WCRKMEN’S COMPENSATION 


(From the London c hronicle) 


MARY ANN, while cutting bread, 
Cut her finger. With elation 
Mary Ann went off to bed, 
Claiming compensation. 


William Jones, while carting coke, 
Bruised his shin. With jubilation 

William cried: “A happy stroke! 
One year’s compensation.” 


Charles, the waiter, dropped the cheese 
Hurt his toe; retired from waiting. 

Six months’ claim. At Brighton he’s 
Now recuperating. 


Jane, while cooking, trod and slid 
On some fat, and fell obliquely; 
Interesting invalid, 
Drawing two pounds weekly. 


Jack, the hodman, scratched his wrist, 
Scratched it with a scaffold splinter; 


On the compensation list, 
Resting for the winter. 


On a job at Maida Vale 

With his hammer, Green, the plumber, 
Hit the wrong nail (finger nail), 

Resting till next summer. 


Bless the goodness and the grace, 
And the thoughtful legislation 

That conferred upon our race, 
Workmen’s Compensation. 


AN ANECDOTE OF HAMILTON 


NE of the qualities necessary to a 
great advocate is the dramatic 
sense, which so groups and marshals 
facts and arguments that they stir the 
imagination and carry conviction into 
the minds of a jury. There are occa- 
sions when only by the use of this sense 
can a lawyer stem the strong popular 
feeling that runs against his client. 
About a hundred years ago, in the 
city of New York, the body of a girl was 
found in a well. Her lover, a young 
mechanic of good character, was put on 
trial for the murder, and Alexander 
Hamilton was retained for the defense. 
Popular sentiment against the accused 
ran so strongly as to give undue force 
to the circumstantial evidence that was 
put in by the state. Hamilton, while 
endeavoring to allay the excitement 
and to impair the effect of the damag- 
ing facts, reserved himself until the 
prosecution had concluded the exami- 
nation of the principal witness, on whose 
direct testimony the state chiefly relied. 
This witness, a man named Croucher, 
bore a bad reputation, and Hamilton 
had become convinced that he was the 
murderer. The night being well ad- 
vanced when the examination in chief 
was concluded, Hamilton took lighted 
candles and placed one on each side of 
the witness, so as to throw his face into 
strong relief. 
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The prosecution objected to this pro- 
cedure. 

“T have,” said Hamilton, “special 
reasons, deep reasons, reasons that I 
dare not express, reasons that, when 
the real culprit is detected and placed 
before the court, will then be under- 
stood.” 

The court overruled the objections, 
and the candles remained. Hamilton 
then fixed a piercing gaze on the wit- 
ness, and amid breathless silence said, 
without turning: — 

“The jury will mark every muscle of 
his face, every motion of his eye. I 
conjure you to look through that man’s 
countenance to his conscience.” 

Then began a cross-examination, 
which caused the witness to stumble, to 
contradict himself, and finally to break 
down. The jury acquitted the prisoner 
without leaving their seats. 

The subsequent career of Croucher 


justified Hamilton’s dramatic device. 
After committing several crimes, he fled 
to England, where he was hanged for a 
heinous offence. 


COURT-ROOM DEVICES 


M** devices have been employed 
in the court room productive of 
an effect far more telling upon the jury 
than mere words. 

A suit was brought some years ago 
by the people of a certain quarter of 
Montreal against a manufactuing com- 
pany. The vile odors of the chemicals 
used in the works, they alleged, had 
made the neighborhood untenantable, 
and seriously lessened the value of their 
property. 

The judge and the jury were disposed 
to turn a deaf ear to the complaint. 
The company was rich and powerful, 
and}‘‘an alleged smell,” as their counsel 
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declared, ‘‘was too intangible a griey- 
ance to grasp.” 

One of the opposing counsel was seen 
to go out and not long after returned 
with two glass retorts. 

“‘Here,”’ he said, in the course of his 
plea for his clients, “are the offending 
subjects of our contention.’’ He passed 
them to the judge and then to the jury, 
who smelled them and smilingly de- 
clared them pure and odorless. 

“But,”’ said the counsel, “the com- 
pany mixes them!”’ He suddenly poured 
the contents of one of the retorts into 
the other, and the nauseous fumes of 
hydro-sulphuric acid or sulphuretted 
hydrogen filled the air. Judge, jury and 
spectators choked for breath. It was 
necessary to adjourn court until the 
next day, when heavy damages were at 
once awarded to the plaintiffs. 

In a murder trial before a western 
court, the prisoner was able to account 
for the whole of his time except five 
minutes on the evening when the crime 
was committed. His counsel argued that 
it was impossible for him to have killed 
the man under the circumstances in so 
brief a period, and on that plea largely 
based his defense, the other testimony 
being strongly against his client. 

When the prosecuting attorney re- 
plied, he said, ‘‘How long a time really 
is five minutes? Let us see. Will his 
honor command an absolute silence, in 
the court room, for that space?” 

The judge granted this request. There 
was a clock on the wall. Every eye in 
the court-room was fixed upon it as the 
pendulum ticked off the seconds. There 
was breathless silence. We all know 
how time which is waited for creeps and 
halts and at last does not seem to move 
at all. The keen-witted counsel waited 
until the tired audience gave a sigh of 
relief at the close of the period, and 
then quietly asked: — 
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“Could he not have struck one fatal 
blow in all of that time?” 

Dramatic effects, however, are hazard- 
ous agencies to use, as it is not impossible 
to spoil them as an anticlimax — as a 
member of the English Parliament found 
when at the close of a fiery adjuration 
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to the government to declare war, he 
cried out, ‘Unsheath the sword!” and 
drawing a dagger threw it on the floor. 
“Ah!” coolly said an opponent. 
“There is the knife, but where is the 
fork?” 
A shout of laughter was the result. 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetie,and anecdotes. 





USELESS BUT ENTERTAINING 


A sensational murder case was being tried in 
one of the rural districts of West Virginia, and 
finally, after a long drawn out fight, had reached 
the exciting stage of a verdict. As the husky 
band of countrymen filed slowly in from the 
jury-room, the prosecuting attorney smiled 
confidently to hiniself, because he felt sure of a 
verdict of involuntary manslaughter. And in 
this he was not wholly disappointed. The clerk 
took the paper handed him by the foreman, and, 
to the surprise of all, read in a sonorous voice: 

“We, the jury, find the defendant guilty of 
involuntary slaughterman.” 


“This poem was written by a prominent lawyer 
of this city. Has it any value?” 
“About as much value,’ said the editor, “as 
a legal opinion written by a poet.” 
— Washington Herald. 


Jack —I tell you courting a girl is mighty 


expensive. 
Tom — Yes, but thank heaven one doesn’t 


need a lawyer to sue for a girl’s hand. 
— Boston Transcript. 


First Financier — Arén’t you afraid this deal 
may land us in jail? 


Second Financier — Nonsense. You seem to 
forget that millions are involved. — Exchange. 


“It’s all right to fine me, Judge,” laughed 
Barrowdale, after the proceedings were over, 
“but just the same you were ahead of me in your 
car, and if I was guilty you were, too.” 

“Ya-as, I know,” said the judge, with a chuckle. 
“T found myself guilty and hev jest paid my fine 
into the treasury same ez you.” 

“Bully for you!’’ said Barrowdale. “By the 
way, do you put these fines back into the roads?” 

“No,” said the judge. ‘‘They go to the trial 
jestice in loo o’ sal’ry."" — Harper’s Weekly. 


The late Judge Gary of Baltimore, who in his 
younger days was a member of the State Legis- 
lature, was noted for his quickness at repartee. 
On one occasion he had introduced a bill that 
proved very obnoxious to several members of the 
opposing faction. After adjournment one of 
the discontented came rushing up to him in a 
great state of excitement. 

“Look here, Gary,’’ he exclaimed. “I’d rather 
blow my brains out than advocate such a 
measure.” 

“My dear sir,” replied Gary, with a twinkle 
in his eye, ‘you flatter yourself on your mark- 
manship.”” — Newark Star. 





The Legal World 


one of them the Court refused to sanc- 
tion a combination of dealers in enameled 
iron bath tubs made under cover of the 
supposed protection of the patent pro- 
tecting the enameling process used, and 


Monthly Analysis of Leading Legal Events 


Two important decisions have been 
rendered by the United States Supreme 
Court construing the Sherman act. In 
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in the other it found a railway to have 
unlawfully stifled competition by acquir- 
ing 46 per cent of the stock of another 
great railway, a substantial amount of 
whose business, though a relatively 
small proportion, competed with that 
of the former road. The Court thus 
seems to have been borne onward by 
the momentum of the doctrine which it 
itself laid down in the Standard Oil and 
Tobacco cases, and also to reflect a con- 
siderable part of the popular judgment 
on the question to what extent it may be 
advisable to maintain actual competition 
in the public interest. The Northern 
Securities decision, in which the Court 
was closely divided, had come to be 
accepted as settled law, and the Court 
so far acquiesced in the attitude of that 
decision as to hand down with absolute 
unanimity a railway decision slightly 
amplifying the doctrine of the earlier 
case. 

Under the inspiration of the example 
set by the Supreme Court in the reform 
of equity procedure, the project of the 
American Bar Association for the re- 
form of common law procedure is being 
pressed earnestly by one of its com- 
mittees upon the attention of Congress. 
Another committee is interesting itself 
in the success of another beneficial 
measure for which the Association stands 
sponsor, a statute increasing the salaries 
of federal judges. 

Evidence that American criminal pro- 
cedure is equal to the demands of prompt 
and even justice has not been lacking 
in New York state, where the efficient 
conduct of the cases against Becker’s 
four accomplices and of the case against 
Hyde won Justice Goff well merited 
praise. The protracted Ettor trial in 
Massachusetts, however, is a discourag- 
ing episode, showing that our progress 
must needs be extremely slow. New 
York state, moreover, has little to boast 
of in view of the miscarriage of justice 


involved in the Patrick case, for whether 
Patrick was rightly or wrongly con- 
victed of murder by the courts of his 
state, his pardon by Governor Dix 
showed that in either event justice had 
been defeated. 

The country as a whole exhibits no 
great interest in the reform of criminal 
law and procedure and in scientific 
methods of dealing with offenders, but 
the California Bar Association has just 
gone on record as in favor of indeter- 
minate sentence and parole for first 
offenders. 

Retrogressive action has been taken 
in Arizona and Idaho, both of which 
have adopted the recall of judges, and 
the evil effects of the system of elective 
judges were shown in many of the state 
elections. In Chicago the failure of the 
Municipal Court ticket of the Chicago 
Bar Association led to an agitation for 
the election of judges on a separate 
ballot, without party designation, and 
there is some hope that the evils of the 
system may be mitigated by this expe- 
dient. The courts of the country may 
soon find themselves forced to face new 
problems connected with the uprising 
of popular democracy, of which the 
latest important symptoms are the adop- 
tion of woman suffrage constitutional 
amendments by four states, while the 
direct initiative has been adopted in 
Idaho. 

Interest has been shown in the subject 
of professional ethics, the Nevada Bar 
Association having adopted the canons 
of the American Bar Association, while 
the Rhode Island Bar Association has 
referred the drafting of a code to a 
committee. 


Personal 


Chief Justice Olson of the Chicago 
Municipal Court has received a salary 
increase of $2,500 a year by an ordi- 
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nance passed by the City Council, mak- 
ing his annual salary $10,000 a year 
instead of $7,500. 


Hon. Frank B. Kellogg, president of 
the American Bar Association, has an- 
nounced the appointment of the follow- 
ing committee on increase of salaries of 
federal judges: Edward A. Sumner, chair- 
man, New York, N. Y.; Hon. J. M. 
Dickinson, Nashville, Tenn.; Hon. Cha- 
pin Brown, Washington, D. C.; Hon. 
Charles E. Shepard, Seattle, Wash.; Hon. 
John W. Griggs, Paterson, N. J. 


Robert Franklin Walker, who has 
been elected Justice of the Missouri 
Supreme Court for ten years, assisted 
in the revision of the Missouri statutes 
of 1899 and was elected Attorney-Gen- 
eral in 1892. He was chairman of the 
commission, selected by the General 
Assembly, and approved by the Gov- 
ernor, which compiled, revised and anno- 
tated the statutes of 1909. Judge 
Walker has been president of the Mis- 
souri Bar Association and was one of 
the editors of ““The Cyclopedia of Law 
and Procedure.’’ His plurality in the 
November election was greater than any 
other candidate for Supreme Judge. 


Procedure and Courts 


Boston will -have a new court, to be 
known as the Domestic Session of the 
Municipal Court, which will care for all 
troubles arising from wife beating, non- 
support and other cases of the kind. 
The idea of a special session of the 
court for handling cases of this kind is 
that of Chief Justice Wilfred Bolster. 
The hearings in the new Domestic 
Session room will be public, but it is 
believed that they will not attract any 
spectators other than those interested in 
the cases that are being tried. 
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Governor Gilchrist of Florida has 
sought ever since his induction into 
office the securing of the adoption of 
some system of pleading and practice 
in the courts simpler, more direct and 
inexpensive than at present. With this 
end in view he called a conference of 
circuit judges in Tallahassee some weeks 
ago. That body framed certain recom- 
mendations which if enacted into law 
will go far toward attaining the Gov- 
ernor’s object. Acts embodying these 
recommendations will be introduced in 
the legislature at the session next spring. 

The Law Association of Philadelphia 
has adopted a series of resolutions on the 
subject of judicial reform which express 
a compromise. The special committee 
had decided that the only practicable 
way to secure immediate relief was the 
addition of one judge to each of the 
five Common Pleas Courts, by legislative 
action. The association adopted this 
view, but at the same time instructed 
the special committee to take appro- 
priate steps to secure the adoption of a 
constitutional amendment ‘permitting 
the establishment of a municipal court.” 
Five years must elapse before a muni- 
cipal court can be provided for by this 
method of constitutional amendment. 

A committee of the American Bar 
Association has been appointed to secure 
the simplification of legal procedure in 
the federal courts. The committee is 
making a vigilant campaign to have 
Congress authorize the Supreme Court 
of the United States to do away with the 
unsatisfactory features of the present 
system of procedure at law. A uniform 
system in equity throughout the United 
States is now covered by new and sim- 
plified rules issued by the Supreme 
Court, and the American Bar Associa- 
tion, through its committee, will urge 
Congress to provide for the similar 
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simplification and uniformity of the 
practice at law in the Federal Courts. 
It is expected that Congress will give 
the Supreme Court the necessary power, 
which it now lacks, to make such a 
system available. It is hoped that upon 
the adoption of such a uniform system 
of simplified practice in the federal 
courts, many of the states will follow 
the example. 


In giving the gist of the new rules of 
equity practice and pleading promul- 
gated by the United States Supreme 
Court, the Legal Intelligencer (Philadel- 
phia) says: “A careful reading of these 
rules suggests that their purpose is to 
relieve causes in equity of unnecessary 
technicality, speed the cause to an issue 
and push it to trial and final decision 
at the earliest opportunity. Thus, Rule 
18 provides that, unless otherwise pre- 
scribed by statute or these rules, the 
technical forms of pleading in equity 
are abolished; Rule 19, inter alia, that 
the court in every stage of the proceed- 
ing must disregard any error or defect 
which does not affect the substantial 
rights of the parties; Rule 46, that if 
the appellate court shall be of the 
opinion that evidence which has been 
excluded should have been admitted, 
it shall not reverse the decree unless it 
be clearly of the opinion that material 
prejudice will result from an affirm- 
ance, in which event it shall direct such 
further steps as justice may require; 
Rule 22, that if at any time it appear 
that a suit commenced in equity should 
have been brought as an action on the 
law side of the court, it shall be trans- 
ferred to the law side and be there pro- 
ceeded with, with only such alterations 
in the pleading as shall be essential. . . . 
Taken as a whole, the rules show a dis- 
tinct advance in methods of procedure 
in equity cases in the direction of sim- 
plicity, expedition and economy.” 
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Criminal Law and Procedure 


The trial of Mrs. Elsie Hobbs Ray- 
mond, charged with the murder ofMattie 
Hackett, opened at Augusta, Me., Nov. 
19, before Chief Justice Whitehouse. 
From thirty-six veniremen examined a 
panel was made up in an hour and 
twenty-four minutes. The jury brought 
in a verdict of acquittal Nov. 27, after 
less than two hours’ deliberation. 


The trial of Burton W. Gibson, the 
New York lawyer charged with the 
murder of his client, Mrs. Rosa Menschik 
Szabo, opened at Goshen, N. Y., Nov. 18, 
one hundred and ninety talesmen being 
summoned, from which a panel was made 
up before the close of the first day’s 
session of court. The evidence was all 
in on the fifth day, Friday, the jurors 
being allowed by Justice Tompkins to 
go home till Monday. The arguments 
of counsel were made on Monday, the 
case going to the jury in the afternoon. 
After over fifteen hours’ deliberation, 
the jury reported that they could not 
agree and were discharged. The final 
vote stood nine for acquittal and three 
for conviction. 


“Gyp the Blood,” ‘Whitey Lewis,” 
“Lefty Louis’ and ‘‘Dago Frank,’ the 
gunmen convicted of the murder of 
Herman Rosenthal in New York, were 
sentenced by Justice Goff Nov. 26 to 
die in the electric chair at Sing Sing dur- 
ing the week of Jan.6. The verdict was 
rendered by the jury after only an hour 
and ten minutes’ deliberation, seven 
hours having been required for the 
Becker verdict. The prisoners were 
ably defended, and the fairness and 
celerity of Justice Goff’s conduct of 
both this and the Becker trial have been 
widely commended. The trial of the 
four accomplices of Becker opened on 
Monday, the 11th, a jury being selected 
in two days, and sentence being pro- 
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nounced two weeks later, on Tuesday 
the 26th. 


John Schrank, who shot Colonel 
Roosevelt, was taken to the Northern 
Hospital for the Insane, near Oshkosh, 
Wis., Nov. 25, Judge Backus having 
committed him to that institution on 
Friday after a commission of alienists 
adjudged him insane. Schrank had not 
changed his demeanor since sentence 
was pronounced. His disease, pro- 
nounced paranoia, and probably incur- 
able, may result in his spending the rest 
of his life in the asylum. However, 
should he ever be pronounced sane, 
he will be returned to Milwaukee and 
tried for the attempt on Mr. Roosevelt’s 
life. 


Capital Punishment 


Judge James E. Withrow sentenced 
a young man twenty years old to life 
imprisonment rather than to death in 


the Circuit Court at St. Louis two 
months ago, for the murder of a police- 
man. The court exercised its discre- 
tion in this manner in view of the 
prisoner’s youth, his willingness to 
plead guilty, and the refusal of juries 
to inflict the death sentence in many 
similar instances. Judge Withrow after 
sentencing Wiggins expressed his views 
regarding capital punishment as _fol- 
lows: — 

“Prior to 1907 the laws of Missouri 
required the infliction of the death 
penalty in all cases of conviction of 
murder in the first degree. Under the 
old statute, where the jury found the 
defendant guilty they had nothing to 
do with the punishment; it was fixed 
by law. Five years ago the Legisla- 
ture amended the statute, which now 
requires the jury to assess the punish- 
ment at death or imprisonment in the 
Penitentiary for life. 
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“While capital punishment has been 
abolished in several of our states, and 
in some foreign countries, there are two 
sides to every important question. The 
terrible tragedy which was recently en- 
acted in Cooper County, Va., would 
seem to furnish a strong argument in 
favor of the retention of the death pen- 
alty on ou rstatute books for application 
in extreme cases. 

“In nearly all densely settled com- 
munities are found lawless men and 
women, who neither fear God nor re- 
gard man. No punishment seems to 
have any terror for them, except the 
fear of expiating their crimes on the 
gallows. Incarceration in a comfortable, 
modern penal institution for life, with 
the possibility of a pardon, commutation 
of sentence or parole in a few years by 
some considerate Governor or Pardon- 
ing Board, does not seem to afford the 
necessary protection to human society. 

“In recent cases in Missouri and IIli- 
nois where juries have assessed the death 
penalty, the Governors have declined 
to interfere. These incidents and some 
others that could be mentioned tend to 
show some change in public sentiment.” 

In this connection, it is of interest to 
note that a proposed change in the law 
is proposed in the District of Columbia, 
to the end that juries may have the 
option of bringing in a verdict of “guilty, 
but without the death penalty”’ where 
the charge is murder in the first degree. 

The tendency of the day, however, 
does not seem to be in the direction of 
giving juries discretion in prescribing 
the mode of punishment. The deter- 
mination of the terms of sentence is 
being recognized to belong properly to 
the judge or his expert advisers. 


Bar Associations 


California. — At its annual meeting 
in Fresno, Cal., late in November, the 
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Califorina Bar Association declared in 
favor of an indeterminate sentence law 
for the cases of persons convicted of a 
first offense, and of the parole of such 
persons within the time for which they 
are sentenced to imprisonment. The 
annual address was delivered by Presi- 
dent C. E. McLaughlin of Sacramento 
(see p. 1l supra). Hon. Peter J. Shields 
of Sacramento read a thoughtful paper 
on ‘‘The Judicial Office.” 


Nevada. — The annual sessions of the 
Nevada Bar Association were held in 
Reno, Nev., November 15th and 16th. 

The first day’s session was devoted to 
formal addresses as follows: the Presi- 
dent’s annual address by Hugh H. 
Brown of Tonopah, Nev., on “Unfair 
Criticism of the Courts’; Curtis H. 
Lindley, author of Lindley on Mines, 
the first President of the California Bar 
Association, and the incumbent Presi- 
dent of the San Francisco Bar Associa- 
tion, delivered a notable address on 
“The Legal Profession in the Social 
Crisis” ; L. G. Campbell of Winnemucca, 
Nev., one of the prominent mining 
lawyers of the state, presented a paper 
on the question “Should the Extra- 
Lateral Vein Right be Abolished.’’ He 
recommended that Congress repeal the 
apex law. The paper will attract wide 
attention throughout the mining states. 
Samuel Platt of Carson City, Nevada, 
United States District Attorney, deliv- 
ered an address on “The Lawyer after 
Election.” 

At the second day’s sessions the Asso- 
ciation adopted the American Bar Asso- 
cidtion’s ‘‘Canons of Legal Ethics.” 
The Constitution and By-Laws were 
amended so as to make it the duty of 
the Association to investigate charges 
of misconduct, not only against practi- 
tioners at the bar, but also judges on the 
bench. In the debate which preceded 
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‘the adoption of this radical and perhaps 


pioneer measure, it was pointed out 
that while there was no present need for 
such a provision in the state of Nevada, 
the state being well satisfied with the 
present high character of its judiciary, 
both state and federal, yet it was felt 
that such a provision might afford a 
measure of protection in the future. 
Furthermore, it was pointed out that 
the provision would serve a useful pur- 
pose in those instances where the con- 
duct of a judge is misunderstood and 
misconstrued, with a consequent fer- 
ment of public opinion. In such a case 
a judge can call upon the Bar Associa- 
tion to pass upon the record and rec- 
tify public opinion. 

The Association instructed its proper 
committees to make a study of the sev- 
eral ‘“‘Uniform Acts,”’ heretofore drafted 
under the general supervision of the 
American Bar Association, and to recom- 
mend to the incoming Nevada Legisla- 
ture such acts as might be suitable in 
this state. A resolution was also adopted 
in connection with the question of pro- 
posed amendment to the divorce laws of 
this state, contemplating a change from 
the statutory residential period of six 
months to twelve months. ; 

The new officers of the Association are: 
president, A. E. Cheney, Reno; vice- 
presidents, L. G. Campbell, Winne- 
mucca; H. R. Cooke, Tonopah; secre- 
tary, James D. Finch, Reno; treasurer, 
George S. Brown, Reno. 


Oregon. — Martin QO. Pipes, retiring 
president, called the annual meeting of 
the Oregon State Bar Association to 
order at Portland Nov. 19, and in his 
opening address spoke particularly of 
the judiciary recall and pointed out 
many reasons why it was not fair to the 
judiciary. Judge O’Day and A. E. 
Clark, members of the committee ap- 





The Legal World 51 


pointed by the Governor to revise the 
procedure and practice of the state, each 
made extended addresses as to what 
should be done, but the committee made 
no definite recommendations. George 
N. Davis, Circuit Judge-elect of Mult- 
nomah County, delivered an address, 
taking as his subject, ‘‘A Dual Obliga- 
tion of the Lawyer.’ The following 
officers were elected: president, Charles 
H. Carey; secretary, W. L. Brewster; 
treasurer, C. J. Schnabel. 


Rhode Island.— Former Associate Jus- 
tice Charles C. Mumford of the Superior 
Court was elected President of the 
Rhode Island Bar Association at the 
annual meeting in Providence Dec. 2. 

It was voted that the President ap- 
point committees on new members and 
prepare a code of ethics. 

A proposed act prepared by former 
Chief Justice Charles Matteson, giving 
to creditors a remedy supplementary to 
execution, was presented and referred to 
committee with full powers. At the 
banquet, Walter George Smith of Phila- 
delphia spoke on “The Lawyer as a 
Citizen.” 

The officers were elected as follows: 
President, Charles C. Mumford; vice- 
presidents, Nathan W. Littlefield, Nathan 
B. Lewis; secretary, Howard B. Gor- 
ham; treasurer, James A. Pirce; ex- 
ecutive committee, Albert A. Baker, 
Frederick Rueckert, Amasa M. Eaton, 
John E. Canning, Archibald C. Matte- 


son. 


Vermont.— The annual meeting of 
the Vermont Bar Association was held 
at Montpelier, Vt., Nov. 12-13. In the 
absence of R. E. Brown, the president, 
Clarke C. Fitts of Brattleboro, vice- 
president, presided. The president’s 
address on ‘‘Law and its Enforcement,” 
was read by the secretary. A recom- 
mendation was adopted for a constitu- 


tional amendment placing commutation 
of the death sentence in the hands of 
the Governor instead of the legislature. 
The following officers were elected: presi- 
dent, Clarke C. Fitts of Brattleboro; 
vice-presidents, John G. Sargent of Lud- 
low, George B. Young of Newport, E. C. 
Mower of Burlington; secretary and 
librarian, John H. Mimms of Burling- 
ton; treasurer, Edwin M. Harvey; 
board of managers, L. C. Moody, Frank 
W. Williams, Charles D. Watson and 
Guy W. Bailey. 


Miscellaneous 


Arizona adopted the judicial recall 
into its constitution in November. 
President Taft, it will be remembered, 
vetoed the act for the admission of 
Arizona as a state because it contained 
the recall provision. 


All of the Idaho constitutional amend- 
ments voted on at the recent election 
were adopted. The vote in favor of 
the initiative was 38,921, against 19,377; 
in favor of the recall 36,827, against 
14,094. Less than half the voters ex- 
pressed themselves. 


Woman suffrage amendments to state 
constitutions were adopted in November 
in Michigan, Kansas, Oregon, and Ari- 
zona. In Wisconsin figures the amend- 
ment was defeated by about 75,000 
majority, the Teutonic and Scandi- 
navian sections of the state standing 
out most strongly against it. 


The new public insurance law of 
Germany, which goes into effect Jan. 1, 
requires that every one in private em- 
ployment whose annual earnings do not 
exceed 5,000 marks ($1,000) must be 
insured by the state. The premiums 
vary with the wages; to illustrate, they 
amount to about $64 on an income 
of $800, and are.payable half by em- 
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ployee and half by employer. The 
insurance becomes effective only after 
ten years’ premiums have been paid. At 
the age of sixty-five, or sooner in case of 
disability, the pension becomes opera- 
tive, and two-fifths of the pension go to 
the widow in case of death. 


At the November election in Chicago 
only three of the thirteen judicial candi- 
dates for the city courts endorsed by the 
Chicago Bar Association were elected, 
including Chief Justice Olson of the 
Municipal Court and Judge William N. 
Gemmill of the Court of Domestic Rela- 
tions. The movement for separate bal- 
lots for judicial officers, to take the judges 
out of partisan politics, has received 
strong support in Illinois, a resolution 
in favor of this reform having been 
adopted by the Chicago Bar Association 
a few days after the election. In an 
address on the subject, President John 
T. Richards told the Association that 
personally he favored a system of judi- 
cial appointments, rather than an elec- 
tive judiciary. 


Obituary 


Atlay, James Beresford, who died in 
England on Nov. 22, was known in this 
country asthe author of “The Trial of 
Lord Cochrane,” ‘‘Famous Trials of the 
19th Century,” and “The Victorian 
Chancellors.”” He also edited the works 
of Hall and of Wheaton on international 
law, besides publishing various historical 
and biographical studies. He was a son 
of the late Bishop of Hereford, and was 
called to the bar at Lincoln’s Inn in 1887. 


Bartlett, John P., who had served in 
both houses of the New Hampshire 
legislature, died of apoplexy at his home 
in Manchester, N. H., Nov. 18. He was 
appointed United States Commissioner 
for Dakota Territory in 1868, and was 


the first attorney to be admitted to the 
Nebraska bar. 


Bent, S. Arthur, who ‘died in Boston 
Nov. 22, was well known as a student 
of early New England history, and was 
the author of ‘“‘Familiar Short Sayings of 
Great Men,” published in 1882, and 
“Hints on Language’ and “Notes to 
the Golden Legend.” 

Rayner, Isidor, United States Senator 
from Maryland, in some respects per- 
haps the most brilliant and soundest 
lawyer in the Senate, died in Washing- 
ton, Nov. 25, of neuritis, at the age of 
sixty-two. A Hebrew, the son of well- 
to-do parents, he was educated at the 
University of Virginia and admitted to 
the bar in his native city of Baltimore. 
After service in the state legislature he 
was elected to Congress in 1886, being 
looked upon as one of the leaders of the 
house during his three terms of office. 
In 1889 he was elected Attorney- 
General of Maryland, adding to his repu- 
tation for eloquence and sound argu- 
ment, and in 1904 he was elected to the 
Senate. He was always prominent in 
debate in that body, and was a master 
of satire and strong in caustic speech; 
a strong party man and an ardent advo- 
cate of state rights. He rose to an 
exalted position in the estimation of the 
nation and of the Senate in a few months 
of active service, delivering many im- 
portant and scholarly speeches in that 
body on constitutional questions. 


Wakeley, Eleazer, the Nestor of the 
Nebraska bar, died Nov. 21 at his home 
in Omaha, aged ninety. He was ap- 
pointed Associate Justice of the Terri- 
torial Supreme Court in 1857. He was 
counsel for the Union Pacific for a num- 
ber of years. 


Willis, Henry B., Justice of the Appel- 
late Court of the Second Illinois dis- 
trict, died Nov. 7, aged 63. 
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Alabama 


CLAUDE D. RITTER 
611-12 First National Bank Bldg. 
Offices Equipped for Handling all Classes of 
Legal and Commercial Business 
Decatur 
also New Decatur 


E. W. GODBEY 
Post Office Block 





Alabama 





Alaska Juneau 
ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 


Juneau, Alaska 





Also Los Angeles 
and New York City 
WILLIAM M. SEABURY 
Member of the Bar of Arizona, California and New York 


Offices — No. 306 Fleming Building, Phoenix, Arizona. 
No. 821 H. W. Hellman Building, Los Angeles, Calif. 
No. 32 Nassau Street, New York City. 


Arizona Phoenix 





California San Francisco 


HENRY G. W. DINKELSPIEL 
Attorneys-at-Law 
Claus Spreckels Building 
Corporation, Commercial and Probate Law 
John R. Jones James M. Thomas Harry Gottesfielg 





Connecticut Stamford 
CUMMINGS & LOCKWOOD 
Attorneys-at-Law 
Stamford National Bank Building 





District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 


602-6 Hibbs Building 


Washington 








England London 


RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 


References in the United States: Bank of New York, 
United States bayer 3 Fame | Guaranty Company 
England: Union of London & Smith’s Bank 


Cables? ‘‘Rubinstein, London” 





England London 
MINCHIN GARRETT & CO. 


Solicitors 
Commissioners for England and Colonies 


22 and 23 Laurence Pountney Lane, Cannon Street, E. C. 
Cables: ‘‘Threefold London."” Western Union Code. 


Florida Tampa 





JOSEPH W. FRAZIER 
Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 
Georgia 
A. A. & E. L. MEYER 
Corporation and General Practice 
1101-4 Atlanta National Bank Building 





Atlanta 





Georgia Douglas 


J. W. QUINCEY 
Attorney-at-Law 


Union Bank Building 





Georgia Rome 
LIPSCOMB & WILLINGHAM 
Practice in all State and Federal Courts 
Specialties: Corporation, Insurance, Commercial and 
Real Estate Law. 
2d Floor, Clark Building. 


F. W. Lipscomb Wright Willingham 
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Georgia Savannha 
G. W. OWENS 
23-26 Citizens’ Trust Building 
Practices in the Federal and all State Courts 
Prompt attention given to Collections and Commercial 
Litigation, Insurance and General Law Practice. 
Counsel for Germania Bank, R. G. Dun & Co., and 
Southern Cotton Oil Co. 


Massachusetts 


CHARLES E. WARE 
Attorney and Counselor-at-Law 
10 and 11 Savings Bank Block, 352 Main Street 
Notary Public. Commissioner to Qualify Civil Officers 


Fitchburg 





Illinois Chicago 
MILLER & SMITH 

Practice in all State and Federal Courts 

Suits against United States. Patent Litigation. 


Monadnock Block 


Michigan 


CLARK, LOCKWOOD, BRYANT 
& KLEIN 


1301-08 Ford Building 


Detroit 





Indianapolis 
HENLEY & BAKER 
Insurance, Corporation and Commercial Law 
851-855 Lemcke Annex 
William J. Henley 


Indiana 


John L. Baker 





Indiana Montpelier 
JOHN B. MASON 


Attorney-at-Law 





Michigan Grand Rapids 


CLAPPERTON, OWEN & HATTEN 
Attorneys and Counsellors 


Michigan Trust Co. Bldg. 





Minneapolis 
DODGE & WEBBER 
Corporation, Commercial and Real Estate Law 
New York Life Building 


Minnesota 





Shenandoah 
JENNINGS & MATTOX 
Attorneys-at-Law 
Practice in State and Federal Courts 
L. H. Mattox 


Iowa 


G. B. Jennings 





Kentucky Louisville 
JAMES R. DUFFIN 


Inter-Southern Life Building 





Maine Bangor 


CHARLES P. CONNERS 
Counsellor-at-Law 


49 Hammond Street 





Portland 
HARRY L. CRAM 

Corporation and General Practice 
85 Exchange Street 





Maine Augusta 
WILLIAMSON, BURLEIGH & MCLEAN 
Granite Bank Building 
Corporation and General Practice 


Organization of Maine Corporations a Specialty 
__ Joseph Williamson Ernest L. McLean 





Maryland Baltimore 
CHARLES MORRIS HOWARD 
Altorney-at-Law 
700-705 Equitable Building 





| Romaine Bldg. 


| New York 


| New York 





Mississippi Jackson 


R. H. & J. H. THOMPSON 
Thompson Building, 118 N. Congress Street 


Robert H. Thompson 
Missouri 


J. Harvey Thompson 


Kansas City 
NEW & KRAUTHOFF 


Corporation, Commercial and Real Estate Law 
Special attention to Proceedings in Bankruptcy 
Gloyd Building 





New Jersey 





Patterson and Passaic 


BILDER & BILDER 


150 Second St. 
Lawy, ers Passaic 


Patterson 





Buffalo 


FREDERICK O. BISSELL 


Attorney and Counsellor-at-Law 
26-27 Dun Building 





Rochester 
PLUMB & PLUMB 
Attorneys and Counsellors-at-Law 
William T. Plumb 
Probate, Collections and General Practice 


North Dakota Fargo 
MELVIN A. HILDRETH 
Lawyer 
Northwestern Mutual Savings and 
Loan Building 


Erwin S. Plumb 
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Cleveland 


A. A. AND A. H. BEMIS 
Attorneys-at-Law 
406-407-408 The Arcade 
Alton A. Bemis Alton Hay Bemis 


Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 


Ohio 








South Carolina Charleston 
MORDECAI & GADSEN, RUTLEDGE & 
HAGOOD 
Suite 707-714 People’s Office Building 
Broad and State Streets 





Tennessee Knoxville 
JAMES B. WRIGHT 


Corporation and General Practice 


East Tennessee National Bank Building 


West Virginia Beckley 
MASON C. BRACKMAN, LAWYER 
Corporation, Real Estate and General Civil Practice 
An up-to-date and Systematized Collection De- 
partment. Out of town business given personal 

attention. 


West Virginia 


SHEPPARD, GOODYKOONTZ & SCHERR 


Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 





Williamson 





Wisconsin Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 

38-46 Mitchell Building 
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‘PuncH’ has been made 
by keen, clean humour, 
never coarse & never cruel. 
It is for this reason that 
‘Puncu’ is acknowledged to 
be ‘* The Foremost Humor- 
ous Journal of 


the World.” 


The cream of English 
humour is always to be 
found in ‘Puncn.’ 


Send 8 a he stamps to-day ap e 
—- ye I year, ine 
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E. DEFOREST LEACH 


Attorney and Counselor-at-Law 


Specializes in insanity cases, and criminal and divorce 
cases involving abnormal sexual natures 


414 CITIZENS BUILDING 
CLEVELAND, OHIO 


‘ae OF MICHIGAN 


DEPARTMENT OF LAW 


Three years’ course leading to the degree of 
LL.B. The degree of Juris Doctor (J.D.) open 
to graduates of approved universities and colleges. 
Regular session October to June inclusive. Credit 
towards either degree may be obtained through 
work in summer session of ten weeks. Law library 
of about 30,000 volumes. 

For announcements address? 

DEAN, DEPARTMENT OF LAW 
University of Michigan, Box A, Ann Arbor, Mich 


Dar How to obtain a Successful 
Commercial Law Practice 


Tells the plans and methods by which one lawyer built up 
in a reasonably short time a very profitable practice in 
commercial law business. Full of ideas and plans that you 
can adopt to get such a practice and income for yourself 
35 pages bound in paper. Stamps or coin acceptable. 

By A. X. DUNNER |. 


AMERICAN | EGAL NEwS 


DETROIT 
(737 Free Press Bldg.) 
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The Green Bag — Advertising 


The Bonded Attorney 


IS THE BEST MEDIUM WHEREBY TO SECURE EFFICIENT 
SERVICE FOR THE CARE OF OUT-OF-TOWN ITEMS 


HE lawyers whose names appear therein have been selected because of their attainments in 
T the legal profession, and because of their special qualifications in the practice of commer- 
cial law; they specialize in collections and in the management and care of the interests 

of creditors. 

Forwarders find highest satisfaction in the employment of lawyers through our recommen- 
dation; they have the advantages of our complaint department in all instances in which aid may 
be required in the course of correspondence with the lawyer. We keep close scrutiny over the 
conduct of every lawyer employed under our recommendation; and we render effective aid when 
called upon by the forwarders. 

We protect the forwarders who employ our lawyers under our instructions against over- 
charge on the express terms of the employment of the lawyers, and also against default for 
moneys collected and wrongfully retained. 

To secure the advantage of our guaranty, follow our simple instructions: send our forward- 
ing form with the claim to the lawyer and make application for guaranty on the item promptly 
to us. We evidence our undertaking by a certificate of guaranty issued by THE FIDELITY 
& DEPOSIT CO. of Maryland covering each item. 


REPRESENTATION IS PROFITABLE, Apply at once 


The Association of Bonded Attorneys 
‘511 512 Free Press Building fot MILWAUKEE, WIS. 














GREEN BAG, Vol. 24, 1912 | 
60 YEARS’ 


BOUND IN HALF MOROCCO, $4.50 | EXPERIENCE 


When complete unbound sets are sent in good con- 
dition, orders are filled at above price less | 
subscription rate, i.e., $1.50 


VOLS. 21, 22, and 23, 1909-11 | Trave Marks 
DesIcns 


CopyriGHts &c. 
Uniform, at same price Anyone sending a sketch and description may 


uickly ascertain our opinion free whether an 
invention is probably patentable. Communica- 


20 VOLS., 1889-1908 


In Half Morocco . . . .. . . $80.00 "Scientitic Fimerican, 


In Green Cloth + 2 & Ce. 4 60.00 Ahandsomely illustrated weekly. J.argest cir- 
culation of any sclentide | ournal. Terms, $3 a 


Unbound . ae @ coe s TS four Wee ronteay Hl newadealers. 
MUNN & Co, 2812s, New York 
v0. 


1&C 


THE RIVERDALE PRESS 


BROOKLINE, BOSTON, MASS. 








It will be sautually helpful if THE GREEN Bag is mentioned when writing to advertisers. 








THE LATE CHARLES ALLEN 


FORMER ASSOCIATE JUSTICE OF THE 
MASSACHUSETTS SUPREME COURT 


AUTHOR OF ‘‘ALLEN’S REPORTS”’ 


By courtesy of the Boston Herald 





